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PREHEARING ORDER 


Counsel for the parties in the above-entitled case having 
submitted their stipulation dated March 5, 1959, and the 
stipulation having been considered, the stipulation of the 
parties is hereby approved, and it is 


Onpenep that the parties proceed according to the stipula- 
tion and that this order and the stipulation dated March 5, 
1959, be printed in the joint appendix. 

Dated: March 5, 1959. 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38 (k) of the Rules of this Court, the 
parties, subject to the approval of the Court, do hereby 
stipulate and agree as follows with respect to the issues, the 
dates for the filing of the briefs and joint appendix, and the 
contents of the joint appendix: 
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Statement of the Issues 


1. Whether the Board properly concluded that the ex- 
elusive hiring agreement between the petitioner and an 
employer on its face constituted unlawful encouragement of 
union membership in violation of Section 8 (b) (2) and 
unlawful coercion of employees in violation of Section 8 
(b) (1) (A) of the National Labor Relations Act, 
amended. ; 


2. Whether the Board properly concluded that the peti- 
tioner caused the discharge of Lester Slater in violation of 
Section 8 (b) (2) and 8 (b) (1) (A) of the Act. 


3. Whether the Board order requiring the petitioner and 
an employer to make Slater whole for any loss suffered by 
him by reason of the discrimination against him and also to 
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reimburse employees.for monies collected pursuant to the 
illegal hiring provision is valid and proper. 

It is the petitioner’s position, but not the Board’s, that a 
further issue is presented and that it should follow #1 
above, namely: 

Whether the Board is authorized under the Act to require 
to be included in an exclusive hiring agreement as a condi- 
tion of its legality the following safeguards: 

(1) A provision stating that selection of applicants for 
jobs shall be on a non-discriminatory basis? 

(2) A provision giving the employer the absolute right 
to reject any applicant? 

(3) A provision requiring the parties to the hiring agree- 
ment to post notices thereof, including notices of all pro- 
visions relating to the functioning of the agreement? 


IL 


The Briefs and Joint Appendix to Briefs 


1. The petitioner will file and serve its opening brief on 
or before April 22, 1959. The Board will file its brief on or 
before May 25, 1959. The petitioner will file and serve its 
reply brief, if any, on or before June 15, 1959. 


2. The joint appendix will consist of such portions of the 
record in Case No. 21-CB-783 before the Board as the 
parties hereto shall respectively designate. The joint 
appendix will be printed by a printer mutually agreed upon, 
and will be filed with the petitioner’s opening brief. 


3. It is further agreed that any party and the Court, at 
or following the hearing in the case, may refer to any por- 
tion of the original transcript of record or exhibits herein 
which has not been printed, or otherwise reproduced, it 
being understood that any portions of the record thus re- 
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ferred to will be printed in a supplemental joint appendix 
if the Court directs the same to be printed. 


/s/ Hersert S. THaTcHER 
Counsel for Petitioner 


/8/ Mancei Matiet-Prevost 
Assistant General Counsel 
Counsel for 
National Labor Relations 
Board 


Dated this 5th day of March 1959, 
at Washington, D. C. 
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BEFORE THE NATIONAL LABOR RELATIONS BOARD 
TWENTY-FIRST REGION 


In the Matter of: 
Los ANGELES-SzaTTLE Motor Express, 
IncorPoraTED, 


and 
Lesrer H. Sxarer, An Individual, Case No. 21-04-2416 
and 
Catrrornia Truckine ASsociaTION, 
Inc., 
Party to the Contract 


In the Matter of: 

InTERNATIONAL BroTHERHOOD OF 
Teamsters, CHAUFFERS, WAREHOUSE- 
MEN anD Heupers or America, LocaL 
357, AFL-CIO, 


and 
Lester H. Sater, An Individual, Case No. 21-CB-783 


and 
Caurrornta Truckine ASSOCIATION, 
Inc., 
Party to the Contract 


111 West Seventh Street, 
Los Angeles, California, 
Monday, August 27, 1956. 
Pursuant to notice, the above-entitled matter came on for 
hearing at 10:00 o’clock, a.m. 
BEForE: 
Wim E. Spencer, Trial Examiner. 
APPEARANCES : 
Pavut Wet, Esq. 111 West Seventh Street, 
Los Angeles, California, 
appearing on behalf of the 
General Counsel of the 
National Labor Relations 
Board. 
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Srevenson & Hackrzr, 846 South Union Avenue, 
By: Cuantes K. Hacxrzr, Los Angeles 17, California; 
Esq., 
and \ 
Barney VouKorr, Business Representative, 
846 South Union Avenue, 
Los Angeles 17, California, 
appearing on behalf of 
International Brotherhood of 
Teamsters, Chauffeurs, Ware- 
housemen and Helpers of 
America, Local 357, AFL-CIO. 
639 South Spring Street, 
: Los Angeles 14, California, 
TreEoporE W. RussEL, appearing on behalf of Los 
Esq., Angeles-Seattle Motor Ex- 
press, Incorporated. 
Axxo D. Pog, Esq., 639 South Spring Street, 
Los Angeles 14, California, 
appearing on behalf of 
California Trucking Associa- 
tions, Inc. 


4 PROCEEDINGS 


Trial Examiner Spencer: The hearing is in order. 


This is a hearing before the National Labor Relations 
Board in the matter of Los Angeles-Seattle Motor Express, 
Incorporated, and Lester H. Slater, An Individual, and 
California Tracking Association, Inc. Party to the Con- 
tract; International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 357, AF'L- 
CIO, and Lester H. Slater, An Individual, and California 
Trucking Associations, Inc., Party to the Contract, Case 
No. 21-CA-2416 and 21-CB-783. 

The Trial Examiner appearing for the National Labor 
Relations Board is William E. Spencer. 
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Appearing for the General Counsel is Paul Weil, 
Esquire. 

Appearing for International Brotherhood of Teamsters, 
et al, Stevenson & Hackler by Charles K. Hackler, Los 
Angeles, California, and Barney Volkoff, Los Angeles, 
California. 

Are there further appearances? 

Mr. Russell: On behalf of Los Angeles-Seattle Motor 
Express, Incorporated, Glanz & Russel, by Theodore W. 
Russell. 

. * s ° e e e ° * e 

My address is 639 South Spring Street, Los Angeles 14, 
California. 

Trial Examiner: Appearing for the California Trucking 
Associations, Inc., Arlo D. Poe, Esquire, 639 South Spring 
Street, Los Angeles. 


33 E. J. McCarthy 
a witness called by and on behalf of the General Counsel, 


being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
o e * e e e oe ° e * 
Q. By whom are you employed? A. California Trucking 


Associations. 
e se 2 s i ° e * s * 


Q. What is your position with the Association? 
A. Director of Labor Relations. 


e e e ° e * e . e e 

Q. Did you have anything to do with the contract which 
is known as the Master Dry Freight Agreement or Master 
Labor Agreement between California Trucking Associa- 
tions, Inc. and International Brotherhood of Teamsters, 
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Chauffeurs, Warehousemen and Helpers of America, Joint 
Council of Teamsters No. 421 A. I participated to some ex- 
tent, yes. : 


Q. Having specific reference to Section 1 of that con- 
tract, providing for the dispatch by the union on a seniority 
basis of employees, where senior employees are available, 

does your Association have any machinery set up 
35 by which it determines the seniority of employees? 
A. Not on those casual employees, no. 

Q. Are records kept of the collection of seniority by em- 

ployees in the casual categories—by the Association? A. No. 


Q. Do you or does anyone working under you consult 
with the respondent union here concerning the union’s de- 
termination of seniority among casual laborers? A. No. 

Q. Do you consult with the union concerning, that is, the 
respondent union, concerning its placement of names of 
employees on the seniority list? A. No. 

Q. Do you consult with it concerning its striking of the 
names of employees from the seniority list? A. No. 

Q. Is a copy of the seniority list, if such there be, fur- 
nished to you by the union? A. No. 


41 Cross Examination 


Q. About how many members do you have in your Asso- 
ciation? A. Membership in the Association is approxi- 
mately a thousand truck operators. 


Q. Now, of those members, approximately how many at 
this time do you have these powers of attorney from to 
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| enter into collective bargaining agreements? A. Approxi- 
mately 50 percent of them. 


Q. What geographical area approximately is cov- 

ered by the Master Labor Agreement? A. Master 

Labor Agreement covers seven California territories, 

which would be approximately from San Luis Obispo and 
Bakersfield south to the Mexican Border. 


e e e ° e « e e e « 


44 Q. To your knowledge, Local 357 of the Teamsters 

in Los Angeles has jurisdiction over what general 
types of employees? A. Freight handlers and office em- 
ployees. 


Trial Examiner: 
Does the contract define “casual employee”? 
The Witness: No, it does not. 


Q. Are you familiar with whether there is a practice, as 
between the members of the Association and the unions 
that are bound by the agreement, as to what a casual is in 
that connection? A. I know what the accepted practice is. 

Q. Would you tell me what it ist A. A casual employee 
is one who is hired for a portion of a day or a full day. 

Q. So that at the most his term of employment would be 
one day? A. Yes. 

Q. And has it been the practice, do you know, in 

48 the industry that if he is going to be used on more 

than one successive day that he will be rehired each 

succeeding day? In other words, assume that the company 

has work requiring casual help for several days running: 

Has it been the practice that the casuals will be hired each 
day then as that work develops? A. Yes. 

Trial Examiner: Just to be sure we are entirely clear on 
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that, you hire Employee A for one full day. He-is a casual 
employee because he is hired for only one day, is that 
correct? 

The Witness: Yes. 

Trial Examiner: Then at the end of that day you find 
there is work for Employee A the next day. Do you hire 
him all over again for the next day? 

The Witness: Under the terms of the collective bar- 
gaining agreement, yes. 

Trial Examiner: That would keep him in the status of 
casual employee? 

The Witness: That’s right. 

Q. (By Mr. Russell) Has that been the practice as you 
have found it in the industry? A. There have been some 
exceptions to that, as I understand the method of dispatch- 
ing from the hiring hall, where an employer would call the 
hall, advising them that they needed an individual for two, 
three, four days a week; the dispatch from the hall would 
be on that basis. 


49 Q. (By Mr. Russell) Can you tell me, since May 1 
of 1955, has there been an interruption of work gen- 
50 erally in the industry in this area by the members of 
your Association? A. Yes. 
* * s ” ° s e s e e 
Q. About when did it begin and about what date did it 
end, as 2 general interruption? A. Well, it was in the latter 
part of May, and it terminated approximately the middle of 
June, as I recall. 


7 e* ° * se ° ° 
Re-cross Examination 
* s ° . * 
Q. Are you familiar with the practice that em- 


ployers who have freight, either on their docks or 
warehouses to be moved or to be unloaded from freight 
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cars or otherwise, will call the dispatch hall on short notice 
and tell the number of casual laborers they need, and that 
the hall will make an effort to send the number asked for, 
in normal operations? A. It is my understanding. 


57 Lester H. Slater 
a. witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 
e ° * s es * s * e J 
Q. What do you do for a living? A. A freight handler. 


Q. Have you ever been employed by Los Angeles-Seattle 
Motor Express? A. Yes. 


Q. Who hired you? A. Bill Simpson. 


* s s ° * s * * . * 


58 Q. Who was he? A. Superintendent of the dock 
and trucks. 


Q. Now, will you tell us what was said by each of 

59 you in this conversation? A. Well, I went to him 

with a letter from John Annand. I showed him the 
letter, and he took it on into the office. 

Q. What did you say, you must have said something be- 
fore? A. Well, I just showed him the letter and he read 
it. Then he says, “Just a minute,” and he took it on in the 
office. He come back out, he says, “Yes, I will hire you. 
But go and have a photostatic copy made of this letter and 
bring it back to me.” I did, so I brought it back to him and 
he put me on that night at 5:00 o’clock. 
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73 Q. While you were employed by the Los Angeles- 
Seattle Motor Express, did you have any contact 
with any representative of the union? A. Yes. 


s s ° * s * ° ° e e 
Q. Do you know whom? A. Well, he is a business agent. 
I can’t recall his name, but his first name is Vic. 


74 Q. Tell us what you and Vic said to each other, if 
any thing. A. He come up to me, he asked me if I 

had my card. I says no. He asked me what rights I had 

there. I said, “I have a letter that says I can work here.” 


I can’t recall how it happened, but I sent him over to see 
Bill Simpson, and that’s the last I seen him. 


Q. Were you terminated after that? A. No. 


Q. Were you discharged after that? A.I was dis- 
charged a few days afterward. 


Q. By whom? A. By Oscar Nielsen. 
Q. Who is Oscar Nielsen? A. Night foreman. 
° * ° ° e es ° ee s * 
75 Q. Now, will you tell us what you said to each 
other, if anything? A. Well, he says, “I can’t use 
76: you now until you get this straightened out with the 
union. Then come back; we will put you to work.” 


Q. Did you have any further conversation with any 
officer of the company or with any representative of the 
company, that you know of? A. Mrs. Cody and I, my 
landlady, and talked to Bill Simpson. 


77 Q. (By Mr. Weil) Just tell us as best you can 
what was said. A. Well, I know Mrs. Cody went in 
to talk to him. He says he is sorry the way they have been 
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acting, doing things, and he’d like to see me get it straight- 
ened out because he’d like to have me come back and work 
with him. 

e ° e ° ° . ° ° e ° 


Q. (By Mr. Weil) As I recall, to go back, your 

testimony was that you saw Mr. Volkoff before you 

saw Mr. Simpson? A. We were supposed to see John An- 
nand that Monday. 


Q. Now, you state you were supposed to see Mr. 
Annand. Did you have an appointment? 


A. I called him up to his home on Sunday and asked him 
when he was able for me to see him. He says, “Come in 
Monday morning at 9:00 o’clock.” 


Q. Did you see Mr. Annand? A. No. 

Q. What happened? A. Well, the lady at the desk up 
there told us Barney Volkoff would take care of it, so she 
sent us down to him. 

Q. Did you go down to see Mr. Volkoff? A. Yes. 
81 Q. Was that in the same building? A. Yes. 

Q. Where is that building located, do you know? 
A. It is on Union Street, Ninth and Union. 

Q. Now, is that near where—anywhere near the hiring 
hall? A. No. 

Q. Where is the hiring hall located? A. Well, it is down 
here on Olympic Street near Gladys. 

Q. About how far apart are those two, can you estimate 
or do you know? A. Well, around three miles or over, or 
so. 


Q. Did you see Mr. Volkoff? A. Yes. 
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82 Q. Well, start with your conversation with Mr. 
Volkoff. A. Well, we went there, and he asked us 
what we wanted. We said, “We’d like to see you.” 

He asked us in his back office, and he wanted to now 
what he could do for us. I said to see if I can get some 
work, straighten it out. He said, “I can’t do anything for 
you because you are out. You are not qualified for this 
job.” 

And Mrs. Cody showed him the photostatic copy of J: ohn 
Annand’s letter, and he said this letter didn’t mean any- 
thing. He says, “I am the union.” The way he said it, I 
guess he was top man. 

. e * . o ° a * e oe 

Q. Was there any mention made of a withdrawal card? 


A. Oh yes, yes, there was. He said, well, I should take a 
withdrawal card and join another union. 


83 Q. Have you had any conversation with Mr. Simp- 


son since then? A. Yes. 
* s ° * s e s e a e 
84 Q. (By Mr. Weil) Did he say anything about com- 
ing back to work? A. As soon as I got this straight 
ened out, he’d take me back or he’d get me on in the spring, 
when things get going more, and he wanted to keep me 
right on. 

Q. Do you recall anything else that was said? A. He 
says he’d like to have me there because other men come 
out of that hall, can’t get much work out of them because 
some of them come down there, they have been drinking 
a little, and things like that, and they’d have to work them 
four hours, then he’d let them go because they weren’t very 

good workers. 


85 Q. Had you ever worked out of the hiring hall? 
A. Yes. 


Q. When did you first start working out of the hiring 
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hall? A. Well, I believe it’s around—I couldn’t tell you 
the exact month, around in ’53 or somewhere around there. 


* * * * * * = * * * 


Q. Did you go to the hiring hall before you went to the 
union offices? A. To see about getting work, and the dis- 
patcher down there told me I'd have to go up there and 
see Barney Volkoff. He told me where to go, and I did. 


Q. What took place when you went up to see Mr. Vol- 
koff? A. Well, just give him the money to send back East 
to pay up my dues back there for the withdrawal card, 
and he give me a card, and I went right to the hall and 
went to work. 


100 Q. (By Mr. Weil) After your conversation, or 

during your conversation with Mr. Volkoff at that 
time,—now, I am referring back to your first visit to the 
hiring hall and to Mr. Volkoffi—were you given a card? 


A. Yes. 
Q. Was it— A. A card to seek work out of the hall. 


Q. (By Mr. Weil) Were you given a hiring hall 
dispatchment card? A. Yes. 


Q. What did you do with it? A. Took it to the hiring 
hall. 


Q. To whom did you give it? A. Dispatcher down there. 

Q. Now, during the time you were dispatched out 
102 of the hiring hall, what was the procedure in being 

dispatched? A. Well, this card, they punched it 
every time you come in, in the day, any time you come in; 
and they put it in a cigar box behind others, see, and when 
it come to your card, your turn to go out, they would give 
you a work card to go out on the jobs. 
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Cross Examination 


° = e e e e e e e 
109 Q. Does that date, January 14, 1954, strike you as 

the approximate date when you began working as an 
extra? A. Yes, 


. w e e e 

118 Q. What was your practice when you got the card 
and you got to the job? To whom did you give it, if 

you did? A. Well, there was a foreman on the job. 

° e s ° ° ° e & e 2 

119 Q. Wasn’t it your practice to turn it in to manage- 
ment when you got there? A. Yes. 


Q. Did you ever get it back after that? A. No. 
e 


121 


124 Q. Did you have some discussion with Barney 
Volkoff then about some reports that employers 
had made about your work? A. Employers never made no 
complaint about my work. He never said anything about 
that they complained. 
Q. So it is your testimony that as of now you are not 
aware that any employer ever made a written com- 
125 plaint about your work, is that right? A. That’s 
right. 
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126 Q. And you became acquainted with a number of 
other men who for years had done the same thing, 
did you not? A. Yes. 

Q. And that was their steady employment, namely, to be 
dispatched through the hall to different ones of these com- 
panies, isn’t that right? A. Yes. 

° ° * ° es e e e * e 
Q. Occasionally, you were sent out to Los Angeles- 
Seattle, weren’t you? A. Yes. 
Q. On these cards? A. I was requested there a lot. 
e e . e e o ° e e 

Q. To your knowledge, was it a practice, if a company 
called for a particular man, that that man was sent? A. 
That’s right. 

e = e “* e e e 6 e e 


Q. Didn’t make any difference whether he was a 
131 union member or had seniority or what not? A. He 


had to be a union member; otherwise he wouldn’t be 
working there. : 


Q. (By Mr. Hackler) How did it come to your attention 
that employers sometimes called for particular men to be 
sent to them? A. As I just told you, you can tell what man 

is in front of you. That’s the only way you know, 
182 unless a man said himself he was requested, because 
he knew there was other men ahead of him. 


° * e e e es ° e ° o 
Q. And he was ahead of you, why would he be ahead of 
you? A. Because he got there before you. 
Q. That particular morning? A. Yes. 
Q. Did that have to do with his length of service at all, 


the length of time he had been dispatched out of that hall, 
or did it just mean that he got there at the hall in line 
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Cross Examination 


Q. Does that date, January 14, 1954, strike you as 
the approximate date when you began working as an 
extra? A. Yes. 


110 Q. (By Mr. Hackler) Was it the practice at the 

hall, when you took this card to the hall, to hand it 
in, to be stamped on a timeclock to show the time of your 
arrival there? A. Yes. 


° ° ° es , * & ao e e e 

118 Q. What was your practice when you got the card 
and you got to the job? To whom did you give it, if 

you did? A. Well, there was a foreman on the job. 

* e * * * e i s © e 

119 Q. Wasn’t it your practice to turn it in to manage- 
ment when you got there? A. Yes. 

Q. Did you ever get it back after that? A. No. 


121 Q. And then after that job was over, I assume you 

were dispatched out and worked one day or some 
part of it, you would go back to the hall the next day, isn’t 
that right? A. That’s right. 


124 Q. Did you have some discussion with Barney 
Volkoff then about some reports that employers 
had made about your work? A. Employers never made no 
complaint about my work. He never said anything about 
that they complained. 
Q. So it is your testimony that as of now you are not 
aware that any employer ever made a written com- 
125  plaint about your work, is that right? A. That’s 
right. 


s * e ° ° es e * e 
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126 Q. And you became acquainted with a number of 
other men who for years had done the same thing, 
did you not? A. Yes. 


Q. And that was their steady employment, namely, to be 
dispatched through the hall to different ones of these com- 
panies, isn’t that right? A. Yes. 


Q. Occasionally, you were sent out to Los Angeles- 
Seattle, weren’t you? A. Yes. 


Q. On these cards? A. I was requested there a lot. 


Q. To your knowledge, was it a practice, if a company 
called for a particular man, that that man was sent? A. 
That’s right. 

* * . ‘se * e e e * * 

Q. Didn’t make any difference whether he was @ 

131 union member or had seniority or what not? A. He 

had to be a union member; otherwise he wouldn’t be 
working there. 


Q. (By Mr. Hackler) How did it come to your attention 
that employers sometimes called for particular men to be 
sent to them? A. As I just told you, you can tell what man 

is in front of you. That’s the only way you know, 
182 unless a man said himself he was requested, because 
he knew there was other men ahead of him. 


* * & & s * * es i 
Q. And he was ahead of you, why would he be ahead of 
you? A. Because he got there before you. 
Q. That particular morning? A. Yes. 
Q. Did that have to do with his length of service at all, 


the length of time he had been dispatched out of that hall, 
or did it just mean that he got there at the hall in line 
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ahead of you? A. He got there in line ahead of you, unless 
he was left over from the next day. 


133 Q. Now, a moment ago you made the statement 
that no man got dispatched out of the hall unless he 
was a union member. Will you just tell us factually upon 
what you base that statement? A. Because you got to have 
your dues paid up to date and so forth. 
Q. How did that come to your attention? A. I have al- 
ways knew that. 


e e ° ° . e e e e e 

141 Q. I believe you said that some named individual, 
you called him “Vic” came out and spoke to you 

while you were working at Los Angeles-Seattle? A. That’s 

right. 

* * e * e e ° e e e 


142 Q. You had seen him before in connection with 
checking union cards, is that right? A. Yes. 


Q. You had a union card at that time, didn’t you? A. 
That’s right. 

Q. Fully paid up? A. That’s right. 

Q. In good standing? A. Always was. 

Q. And how long was it that you kept that card? A. I 
kept it until Barney sent me a withdrawal in the mail in 
January. 


143 Q. All right, Vic, what was your conversation 

with him? Just tell us. A. He asked me what was I 
doing there, if I had a work card. I says no, and he says 
I have no right to work there, and I said, “Oh, yes, I do.” 
And I told him that, “I have a letter showing that I have 
a right to work there.” 


148 Q. In other words, your understanding was, when 
you got that letter, from that time onward you didn’t 
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have to go through the dispatch hall like the others, but 
you went directly to whatever employer you wanted to, to 
get extra work? A. That’s because I was forced to; I was 
@ union member and I had a right to seek work when the 
president wouldn’t give me work. 


« ° ° °* . ° ° * ° e 


150 Q. My question is now, isn’t it a fact that Volkoff 
said that you were wrong about the letter? A. He 
said the letter didn’t mean anything. 
Q. Is that all that he said? A. No. 
Q. What else did he say? A. He told me I wasn’t quali- 
fied to work out of this local. 


Q. Isn’t it a fact that Mr. Volkoff told you that if 
Los Angeles-Seattle wanted to hire you as a regular 
employee it was perfectly all right with the union? A. Yes. 
Q. Did you ever go back and ask Los Angeles-Seattle 
for regular employment? A. Yes. 
Q. What did they tell you? A. Just as soon as he can. 
Q. When did you go back and ask for regular employ- 
ment as a regular employee? A. Before I ever went 
153 ‘there I asked for work; before this letter, I have lots 
of times. But during then he wanted me to get this 
thing straightened up. 
. * s ° * * * . * 
Q. The 10th was the last day you worked, of No- 
vember, right? A. Yes. 


Q. Speaking of Vic, do you see the gentleman here 
in the courtroom? A. Yes. 
Q. Where is he? A. Sitting next to you. 
Q. Would that be Mr. Karaty sitting here in the hearing 
room? A. Yes. 
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Redirect Examination 


oe * s ° s ° es . 
Q. Are you still a union member? A. Yes. 
Q. Have you been a union member at all times be- 
tween the time you joined after you left Acme and the 
present? A. Yes. 


Q. When did you get your withdrawal card? A. They 
sent it back to me December 29th, and I received it on 
December 30th. 

Q. What year? A. ’55. I had already paid my January 
dues, and he sent that back with it. 


* es * * ° s es * e ° 
188 Q. Did you ever tell Mr. Simpson or Mr. Nielsen 


that you would not be dispatched from the hiring 
hall or could not be? 


189 The Witness: Yes. I told him that Barney wouldn’t 
let me work out of the hall any more, and I went 
down and told him about it. 


191 Q. After you were discharged from Los Angeles- 
Seattle, did you go back to the hiring hall and ask 
for a dispatch? A. Went back to Barney. 


Q. (By Mr. Weil) Were you dispatched after that? 
A. No. 
192 Q. Were you told that you would not be dis- 
patched after that? A. Yes. 
Q. By whom? A. By Barney. 
196 Q. Was there anyone else present? A. Mrs. Cody 
was with me. 
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Recross Examination 


Q. I believe you said that you told Mr. Simpson 

in May or June that the hall wouldn’t dispatch you. 

Isn’t it a fact that you were dispatched out of the hall all 

through the month of May and up into the month of June? 
A. For 30 days I was dispatched there. 


e . e . * ° « * . . 


Further Redirect Examination 


* * . . . s * e e 


Q. What do you mean by that, what was this period of 
30 days? A. Well, that was the time Mrs. Cody went to 
see him the first time. He said he didn’t want to give me 
work then after he kicked me out of the hiring hall. She 

talked him into it, to give me three days a week. He 
202 said what would that mean? She said, “A child 
could answer that.” 


° ° ° ° * * e e e e 


Trial Examiner: Strike that. Hearsay. 


s ° ° °* ° °* ° e * * 


203 Q. Did you at any time have a conversation with 
Mr. Volkoff as a result of which he agreed to dis- 
patch you for 30 days? A. Yes. 
Q. Do you recall when that conversation was held? A. 
Well, I can’t recall the day when I went up there, but it 
was around May sometime, I believe it was. 


. ° * °* °* ° . ° * * 


206 Trial Examiner: Give us the conversation between 
you and Barney on this date in May sometime prior 
to your hiring by Los Angeles-Seattle. Who said what? 


Q. When you came in the office, and tell us all that 
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each of you said. A. I came into the office. I showed 
Barney the places where I looked for work on some differ- 

ent pieces of paper. I said they all signed it. There 
208 weren’t any work. I asked them first. Each place I 

went, I got their name and so forth; some gave 
cards, and I took them and give them to Barney. He looked 
them over. He says, “That shows they don’t want you.” 

That was during the strike time, and somebody else come 
in. He said, “How about the time that you wouldn’t go out 
on the picket line?” 

See, I wasn’t in the picket line. Nobody sent me. Other- 
wise I’d have. 

Q. Just tell what was said. A. He said, “Give him a 
withdrawal card,” that other fellow that was in the office 
up there said. And Barney gave me the work card for 30 
days, and he says, “After that you will have to go and 
get your own.” 


210 Q. Now, then you worked in the hiring hall for 30 

days, worked out of the hiring hall; they dispatched 
you for 30 days after that? A. Beginning the week there, I 
didn’t work steady because somebody said the strike was 


Q. Now, at the end of that 30 days did you con- 
tinue working? Did you continue working out of the 
hiring hall? A. No. 


* * ae * . e s e . ° 
Q. (By Mr. Weil) At the end of the 30 days, did you 

have another conversation with Mr. Volkoff? A. Yes. 

e ° s s e e e e 2 s 
Q. How did you happen to have that conversation? A. 


The dispatcher down there give me the card and told me 
to take it to Barney Volkoff. 
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Q. Did you take the card to Barney? A. Yes. 


Q. Will you tell us what was said in this conver- 
gation? A. There was another guy in the hall. He 
says—Barney said something about, “How come you 
weren’t out on that—didn’t go out on the picket line?” I 
told him that nobody asked me to. I was out a week. I 
| thought the strike was on. The hall was closed. The guys 
told me there weren’t no work. 
Q. Is this what you told him? A. Yes. And the other 
guy stepped in; he said, “Why don’t you give him a with- 
drawal card?” 
| And I got right up and got out because I wouldn’t stand 
for that. 


Q. (By Mr. Weil) Was anything said about your not 
being dispatched any further, any longer? A. Yes. 


Q. (By Mr. Weil) Have you told us all of that 
conversation? A. No, I didn’t. He told me that I was 
just out, that I wasn’t qualified to work out of this union 
at that time. 
Trial Examiner: Did Barney tell you that? 
The Witness: Yes. 


Further Recross Examination 


Q. (By Mr. Hackler) Do you recall that your last dis- 
patechment before May 10th, before your meeting with 
Barney on May 10th, was to Pacific Intermountain Express 
Company? Do you recall being dispatched from the hall 
to that company? A. Yes. 
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Q. And when you got out there did you put in any 
work at all? A. No. 
Q. That you got paid for? A. No. 


Q. Whom did you see there, some representative 
of the company? A. Yes. 

Q. Did you have a conversation with him? A. Yes. He 
said, “You have to go over there and unload these trucks 
over there.” I knew where he pointed; I told him I couldn’t 
” break out very good. 

Q. What did you mean when you told him, “TI can’t break 
out very good,” after he told you to go over to those 
trucks? A. Because him and I, we tried it; I tried it before 
there with him, breaking out, calling over the loudspeaker. 
I couldn’t do a very good job doing that, so they put me 
breaking out other trucks; they gave me a list to break out 
that one time, but that time I told him I couldn’t do it. 

e s o e ° * s e & e 
219 Q. And you told him that you didn’t think you 

could do it very good, but that there was some other 
job out there that you could do? A. I could do anything 
else he wanted to put me on. It was up to him. 

Q. You told him the particular job he asked you to do, 
based on your past experience, you couldn’t do it very 
well? A. That’s right. 

Q. And what did he do then, did he put you to work or 
send you away? A. He sent me away. He said, “If you 
can’t do it, go on back to the hall.” 


221 Q. In any event, you went back to the hall and 
showed them the card and told them what had hap- 
pened, is that right? A. Yes. 
Q. To whom were you talking there, the dispatcher? A. 
Yes, his name is Blackmar. 
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Q. And he said, “You had better go over and see Barney 
about this,” is that correct? A. Yes. He told me to go 
and see Barney. 


Q. Did you go see Barney that day at all? A. Yes. 


Q. (By Mr. Hackler) Let me direct your attention 
to Respondent Union’s 2, which is a referral card 
dated February 4, 1954, which you identified as a dispatch- 
ment card to the Southern California Freight Lines on 
Alameda Avenue. 
- When you got out on that dispatchment, did you work? 
A. No. . 


Q. Did you fail to show up on the dock or go to the 
wrong dock or something? A. Wrong dock. 


Q. They didn’t use you, did they? A. No, but I went 
several times after that. : 


e ° °* ° ° ° ° e e e 


235 Q. Do you recall an occasion in October of 1954 

when the W.F.A. Company—when you were sent out 
to the W.F.A. Company, you had some dispute or problem 
over the parking situation? A. Yes. 


236 Q. You took a card out there, and what reason did 
they give you for sending you back to the hall? A. 

I tried to park in front of the place. A guy come out; he 

said, “You can’t park there. Take it across the street and 

park it.” And I did. And it is a railroad yard over there, 
and they had signs up, “No Parking.” 

237 I went back and told him, and he said, “If you 
can’t find a place to park, take the card and go on 

back.” 
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238 Further Redirect Examination 

Q. (By Mr. Weil) You testified concerning an incident 
at P.LE., where you described the breaking-out procedure. 
What was there about breaking out that you couldn’t do 
very well? A. Well, I couldn’t read them all out, to read 
them correctly over the loudspeaker, which I could if I had 
the bills. 


es ° e * s ° es e 9 
Q. What was there about that that was difficult for you? 
A. Hard to read all the words. 


244 Oscar Nielsen, 
a witness called by and on behalf of the General Counsel, 


being first duly sworn, was examined and testefied as 
follows: 


Direct Examination 
* ° * . * * s * s cs 
245 Q. By whom are you-employed? A. Los Angeles- 


Seattle Motor Express. 
Q. What is your job there? A. Dock foreman. 


249 Q. (By Mr. Weil) Now, Mr. Nielsen, during Mr. 

Slater’s employment by you, were you approached 
by any representative of the union in regard to Mr. Slater’s 
employment? A. Mr. Karaty. 


° ° ° s e ° ° e ° s 


Mr. Hackler: Stipulate that he is a business agent of 
Local 357, or was at the time in question. 


* ° * * ° s . s s s 


250 Q. Can you tell me when—as a point of reference. 
I believe the date of the discharge was November 
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12th—can you tell me when, in reference to that, you and 
Mr. Karaty spoke at the terminal about Mr. Slater’s em- 
ployment? A. Why, yes. He said that he couldn’t work 
there without a referral card. 


Q. Did you have a further meeting? A. Well, the 
last night before Mr. Slater was discharged, yes. 


Q. What was said at this meeting? A. He asked the 
same question. He says, “Have you got a referral card on 
Slater?” 

I said, “No, Mr. Simpson is taking care of that. He has 
the letter on him.” 

Q. Was there anything else said? A. Well, yes. He said 
that, “You can’t work this man any longer here without a 
referral card.” 


252 Q. Was there anything else said then in that con- 

versation? A. Yes. He says, “If I catch Slater back 
here again,” he said, “I will have to run every man off the 
jo 7 


Cross Examination 
e ° . e ° ° e e e 

Q. Was Mr. Slater a competent employee during 
the time he worked for you? A. Well, in his capacity 
he was a good worker. 

Q. Did he ever refuse to do any job for you? A. 


William L. Simpson, 
called as a witness by and on behalf of the General Coun- 
sel, being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 


* . o ° s e e a es 

Q. Are you employed by the Los Angeles-Seattle Motor 

Express Company, Inc. A. Yes. 
265 Q. In what capacity? A. Terminal superintendent. 
Q. How long have you been in that capacity? A. 
About ten years. 

Q. Does the terminal superintendent and the dock super- 
intendent, are they the same thing? A. Same thing. 

Q. As part of your job, do you hire employees who work 
for the company? A. Some of them. 

Q. Who else hires employees? A. Well, Seattle hires 
some for the over-the-road men. 

Q. Referring particularly to the men who work on the 
dock, do you hire all of them? A. The biggest part of 
them, yes. 

Q. Now, do you have regular employees who work on 
the dock? A. Yes, we do. 

Mr. Hackler: May I inquire, when you said “hire em- 
ployees,” do you have reference to regular or casual em- 
ployees? 

Mr. Weil: I am just coming to that. 

Q. (By Mr. Weil) You have casual employees who work 
on the dock? A. Yes. 

Q. Do you hire those yourself? A. That’s right. 


266 Q. How do you get your extra employees? A. We 
- call them from the hiring hall. 


Q. What hiring hall? A. Union hiring hall. 


274 Trial Examiner: Are you familiar with the wage 
seales that are paid under this contract? 


The Witness: Only by the little card that the union puts 
out. 
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275 Q. What did Mr. Watkins tell you about hiring 
through the union? A. Well, sometime back he stated 
that we were to get our extra labor from the union hiring 


e s ° e ° e * . es 

Q. (By Mr. Weil) Mr. Simpson, did you or Mr. 

Nielsen or anyone working under you keep & record 

of the dispatches of individuals from the hiring hall to 

you, any type of a record? A. Well, we don’t keep a record 

of them. We just call down there and they send us men if 
they have them, to fulfill our requirement. 


Q. (By Mr. Weil) Did you hire Mr. Slater on or 
about August 27, 19554 A. Yes, I did. 


° ° e e ° e e e ° ° 


279 Trial Examiner: Mr. Slater asked you for em- 
ployment; did you tell him anything at that time? 
The Witness: Yes, I told him that if he could clear 
through the union, why, sure, that we could use him. 
Q. (By Mr. Weil) Did he answer that? A. He told me 
that he had a letter that he had from Mr. Annand 
980 saying that he could work. 


° e e e ° e e ° e ° 


Q. What did you say to him? A. I stated to him, if he 
could get me & photostatie copy, I see no reason why we 
eouldn’t use him extra for what we had. 


284 Q. Did Mr. Karaty become angered after you 
showed him the letter? A. I can’t remember whether 

he did or didn’t. 

° » s _ s . s se Se e 


294 Q. (By Mr. Weil) Do you recall what Mr. Karaty 
said on that occasion? A. My recollection is that he 
said that he had took Mr. Slater off some other jobs, or to 
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that effect, and I believe he stated that he couldn’t read 
nor write, or thereabouts words. 


295 Q. Will you tell us then what was said in that 

phone conversation, as you recall it now? A. Mr. 
Karaty stated that “we’d have to get rid of Slater, and if 
we didn’t, that he was going to tie the place up in a knot, 
would pull the men off.” 


s e s ° ° es e 
297 William L. Simpson, 
a witness recalled by and on behalf of the Employer, hav- 


ing been previously duly sworn, was examined and testified 
as follows: 


Direct Examination 
s s ° s o . e > e e 


304 Q. In response to certain questions by Mr. Weil, 


you have indicated that from time to time you called 
the hiring hall, do you recall? A. Yes. 

Q. What has been your practice in the past as to desig- 
nation of particular persons, have you ever done that? 
A. Yes, we do use the same man back if he is a good em- 
ployee.or a good worker, and if he comes out, and we need 

him the following day, I usually call the hiring hall 
305 and so advise them, that we have asked that man to 

be used another day, and usually the hiring hall dis- 
patcher says for me to change the card to the day, one more 
day or two more days, whichever we tell him that we are 
going to need the man, and go ahead and use him. 

Q. I understand you have a situation where a man has 
come out on a card for more than one day? A. That’s 
right. 

Q. And then this other that you have described would be 
if you were going to use him beyond that first day? A. 
That’s right. In other words, if we used a man yesterday, 
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' which we did, and we needed him back today, we would 
notify the hiring hall this morning that we had told that 
man to come back. 

Q. Have you ever had occasions when you would have 
occasion to use a man, say, on a Monday this week, find 
his work to be satisfactory, and maybe next week or the 
week after, when you required help, ask for that particular 
man? A. Yes, we do that quite often. 

Q. How often did that happen in the fall of 1955 and 
since? A. If a man was working at that time, as shortage 
as labor was, he came out of the hiring hall, why, we would 
notify the hall that we were going to use him another day 
or two more days, whatever our needs was. 

Q. My question, Mr. Simpson, now went to this 
306 other situation. Maybe I better ask it again to be 
sure we are talking about the same thing. 

I understood you had two situations, when you might 
specify a particular man from the hall. One was where 
you had him working, we will say, today and you wanted 
him tomorrow; you would call the hall and say this man 
worked out all right, “I want to keep him another day.” 
A. That’s right. 

Q. And the people at the hall would say, “Just change 
his card?” A. That’s correct. 

Q. Now, was I correct that you also had a situation 
where from time to time you might know a man who did 
good work, who was not working today, but you knew you 
were going to need a man tomorrow, and you would say, “I 
want you to send out Mr. Jones?” A. That’s correct. I 
will call the hiring hall, and sometimes I will ask him if 
Mr. Jones is in there, if he was a good worker, and if they 
say yes I will say, “Well, send him back. He did a good 
job.” 

Q. Has this request been honored? A. Yes. 

Q. That has been for extra work, has it? A. That’s 
right. 
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310 Florence Hilka Cody, 


a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 


Direct Examination 


312 Q. You went with Mr. Slater to call on Mr. Simp- 
son after Mr. Slater was released from Los Angeles- 
Seattle Motors, is that not so? A. Yes. 


313 Q. Would you tell us what was said by you during 

this conversation? A. Oh, what was said was the first 
thing Mr. Simpson said how terrible it was that Lester 
Slater was put off the job there at Los Angeles-Seattle 
Motors Express, when he had that letter from John An- 
nand, and he asked me, Bill Simpson, how I happened to 

be—how such a letter got to be written, and as long 


314 as he asked me I told him. I said I went up to the 

Council to see Mr. Chapman; I didn’t go to see Mr. 
Volkoff because I heard he was hard to talk to, and on the 
strength, the way he treated Mr. Lester Slater I thought 
it was best if I went to the Council, and I saw Mr. Chap- 
man. 


A. (Continuing) And Mr. Chapman and I talked the 
thing over about 15 minutes, and he was very nice. He 
said that he was pretty sure, a situation like this, “I am 
pretty sure Mr. Volkoff would straighten this out.” 


315 “Well, I asked Mr. Chapman if he would please 

call Barney Volkoff in his office,” and I said, “I 

want to see his flying colors like you think he will help Mr. 
Slater.” 

He said, “All right, I will, Mrs. Cody.” And he did. He 


33 


phoned down to Mr. Volkoff, and Mr. Volkoff come up into 
his office, and Mr. Chapman introduced me to Mr. Volkoff, 
and he said I was there on behalf of Mr. Lester Slater, 
and as soon as he heard that, I saw Mr. Volkoff get excited. 


A. I asked Mr. Barney Volkoff what he had 

against Lester Slater and why he was doing this to 

him. And he said, “For a few reasons, one is about the 

P.LE.” He was telling me about that. And again he said 

“Another thing, he is an illiterate,” and the other thing he 

said is that he didn’t like the way he dressed. And he 
fussed around and fussed around. 


Trial Examiner: Of course, you never got around 
to the matter of’ the letter, but maybe it is not ma- 


The Witness: I wrote to David Beck— 


Victor L. Watins, 
a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol- 
lows: 
Direct Examination 
a s ° i * s * ° ° 

Q. Are you the Mr. Watkins that was referred to as 
being the officer of the company in charge of the Los 
Angeles terminal? A. Yes. 

Q. What is precisely your title in that respect? A. Iam 
assistant general manager of the company, and in charge 
of the Los Angeles terminal. 

Q. As such you have complete charge of the terminal? 
A. Yes. 
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319 Q. Do you have charge of the officers of the ter- 
minal, also? A. They are under my jurisdiction, yes. 


320 Q. Do you know when an employee is dispatched 
to you by the hiring hall how much seniority he has? 
A. No. : 
Q. Do you have any way to determine that? 


324 The Witness: If we felt it was necessary, we 

would probably call the Teamsters Union to see 
what information they had there, where these men had 
registered. 


Q. Do you receive seniority lists of any type from 
the union? A. No. 


Cross Examination 


Q. (By Mr. Hackler) Are you familiar with a 
practice, if there is one, by which a casual employee 
who has been sent to your firm and who is not satisfactory 
for some reason, for example, he is drunk or wouldn’t work 
or something of that kind, as to how a record of that gets 
back to the dispatch hall; do you know of any practice ix 
that regard? A. I am familiar with that. The dock superin- 
tendent makes whatever report -he feels is justified on the 
bottom of the referral card and mails it back to the union 
local. 
Q. Now, inviting your attention for the purpose of form 
to Respondent Union’s 4, which is a referral card, I 
383 note there that there is a box where a cross mark can 
be placed, which says, “Refused to Hire.” 
Now, in the event a man was sent out to your company, 
and for any reason they refused to hire him, either because 
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of his condition or attitude or what not; would’ it be ap- 
propriate and is it the process for the people working 
under you to indicate that, either by a cross mark there 
or by remarks, giving the details of the incident, or by 
both? A. It is practical, and our dock superintendent does 
that. . 

Q. Do you know how that referral card with that. added 
information gets back to the dispatch hall? A. Through 
the U.S. mail: 

Q. Normally mailed back? A. Yes, from our place it is, 
yes. 


Cross Examination 


Q. (By Mr. Hackler) Mr. Watkins, do you recall 

being present at a meeting a few years back, which 

was called by the unions who operate this dispatch hall, a 

meeting attended by yourself and other employer repre- 

sentatives, at which the mechanical procedures being used 

at the hall, the dispatch hall, for casuals was dis- 

340 cussed and explained and the forms shown, and the 

employer asked to cooperate in returning these cards 

in appropriate cases? A. Yes, I did attend such a meeting. 

Q. About how long ago was that, sir? A. My closest 

estimate would be three years, or not more than four years 

ago. 

Q. Where was it held? A. In the Teamsters Building at 

Ninth and Union. 


341 Q. You may or may not recall this: Do you recalf 

that that occurred shortly after those unions had 
settled a case before the NLRB, where a claim of discrim- 
ination had been made arising from the dispatch of casuals 
from this hall, if you know? A. I do not know. 
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342 Mr. Weil: May it be stipulated that now and at all 
times relevant to this inquiry John M. Annand, 
A-n-n-a-n-d, held the position of International Representa- 
tive, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers, and the elected position— 


e e s e es e e e e ° 


—of president of Joint Council 42. 


37 


DECISION AND ORDER 


On October 9, 1956, Trial Examiner William E. Spencer, 
issued his Intermediate Report in the above-entitled 
proceeding, a copy of which is attached, finding that the 
Respondents, Los Angeles-Seattle Motor Express, Incor- 
porated, and International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, Local 
357, herein called the Respondent Company and Respond- 
ent Union, respectively, had not engaged in any of the 
unfair labor practices alleged in the complaint and recom- 
mending that the complaint be dismissed in its entirety. 
Thereafter, the General Counsel filed exceptions to the 
Intermediate Report, together with a supporting brief. 

The Board has reviewed the rulings made by the Trial 
Examiner at the hearing and finds Umt NO prejuciciar 

“srrorwis: committed. The rulings are hereby affirmed. 
The Board has considered _the Intermediate Report, the 
exceptions an féf, and the entire record in the case and, 
for the reasons stated below, hits-merit in the-General 
Counsel’s exceptions. 

L. The Trial Examiner found that the Respondents did 
not violate the Act by giving effect to their 1955 contract. 
We do not agree. 

During the period covered by the complaint, the Re- 
spondent Company and Respondent Union gave effect to 
a contract executed in May 1955, which provided, in 
pertinent part, as follows: 


.... The Employer shall first call the Union or the 
dispatching hall designated by the Union for... 
[easual] help. In the event the employer is notified 

‘at suth help is not available, or in the event the 
employees called for do not appear for work at the 
time designated by the employer, the employer may 
hire from any other available source. 


This language in the contract plainly obligates the Re- 


spondent Company to hire casual employees exclusively 
through the Respondent Union. Such an exclusive hiring 
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agreement between an employer and a union, the Board 
has recently held, constitutes an inherent and unlawful 
encouragement of union membership unless the agreement 
explicitly provides that: (1) Selection of applicants for 
referral to jobs shall be on a nondiscriminatory basis and 
shall not be based on, or in any way affected by, union mem- 
bership, by laws, rules, regulations, constitutional . pro- 
visions, or any other aspect or obligation of union mem- 
bership, policies, or requirements; (2) The employer re- 
tains the right to reject-any job applicant referred by the 
union; and (3) The parties to the agreement post in places 
where notices to employees and applicants for employment 
are customarily posted, all provisions relating to the 
functioning of the hiring arrangement, including the safe- 
guards deemed by the Board to be essential to the legality 
of an exclusive hiring agreement.’ None of these safe- 
guards essential to the legality of an exclusive hiring ar- 
rangement is contained in the contract to which Respond- 
ents are parties. Under all the circumstances, we conclude 
that the Respondent Company has violated Section 8 (a) 
(3) and (1) of the Act, and the Respondent Union has 
violated Section 8 (b) (2) and (1) (A) of the Act, by giving 
effect to the hiring provisions of their contract.? 


2. Nor do we agree with the Trial Examiner’s finding 

4 Mountain Pacific Chapter of the Associated General Contractors, Inc., ot al., 
119 NLEB Nos. 126 and 126-A. 

* As the charges against the Respondents were not filed within 6 months of 
the execution of the contrect in question, our finding against the Respondents 
is limited in the manner indicated and no finding is based on the execution of 
the contract. In the instant connection, we have rejected the Respondents’ con- 
tention to the effect that no unfair labor practice finding based on the contract 
is proper because no charge was filed which attacks the contract. The charges 
allege discrimination by the Respondent Company against Slater, caused by 
the Respondent Union, and the Respondents’ violation of the Act, “by these 
and other acts.” Such charges are adequate to support the pertinent allegations 
in the complaint. Triboro Carting Corporation, 117 NLEB 775. Moreover, the 
legality of the contract was put in issue by the Respondents themselves in 
raising it as a defense to the discrimination allegations of the complaint. See 
Seaboard Terminal and Refrigeration Company, 115 NLRB 1391. 


39 


that the Respondent Company did not discriminatorily 
deny employment to Slater, the charging party, after 
November 10, 1955, and that the Respondent Union did not 
unlawfully cause such discrimination. 

Prior to November 10, 1955, Slater had obtained employ- 
ment from the Respondent Company, although not dis- 
patched by the Respondent Union. Upon learning of this 
fact, the Respondent Union complained to the Respondent 
Company that it was violating their contract by employing 
Slater without a referral card, and demanded that it cease 
using Slater without such a referral by the Respondent 
Union. On November 10, the Respondent Company com- 
plied with the Respondent Union’s demands and told 
Slater not to return to work until he “had the matter 
cleared up.” Slater has not worked for the Respondent 
Company since. 

The foregoing facts make it abundantly clear that 
Slater’s loss of employment after November 10 was the 
result of the Respondents’ implementation of the hiring 
provisions of their contract.’ It having been found that 
those hiring provisions were unlawful, it follows that Re- 
spondent Company’s denial of employment to Slater, as 
demanded by the Respondent Union, was also unlawful 
and violative of the Act.‘ Accordingly, we find that the 
Respondent Company violated Section 8 (a) (3) and (1) 
of the Act, and the Respondent Union violated Section 
8 (b) (2) and (1) (A) of the Act, by their conduct with 
respect to Slater. 


The Remedy 


Having found that the Respondents have violated the 
Act, we shall order that they cease and desist therefrom 

*Like the Trial Examiner, and for the reasons stated by him, we find, in 
agreement with the position of the Respondents themselves, that Slater was a 
casual employee under the contract at all critical times herein. 

* Mountain Pacific Chapter of the Associated General Contractors, Inc., et al, 
supra. 
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and take certain affirmative action in order to effectuate 
the policies of the Act. 

By the illegal hiring provisions of their contract, the 
Respondents have unlawfully encouraged employees to join 
the Respondent Union in order to obtain casual employ- 
ment, thereby inevitably coercing those employees to pay 
union initiation fees and dues. It would not effectuate the 
policies of the Act to permit the retention of the payments 
of these union initiation fees and dues which have been 
unlawfully exacted from casual employees. As part of the 
remedy, therefore, we shall order the Respondents jointly 
and severally to refund to the casual employees involved 
the initiation fees and dues paid by them as a price for 
their employment.’ This remedy of reimbursement is, we 
believe, appropriate and necessary to expunge the coercive 
effect of Respondent’s unfair labor practices.° 

It has been found that the Respondents discriminated 
against Lester H. Slater. Because of Slater’s status as a 
casual employee of the Respondent Company at the time 
of the discrimination against him, no order of reinstate- 
ment.is warranted. However, we shall order that the Re- 
spondent Company and Respondent Union jointly and 
severally make whole Slater for any loss of pay suffered 
as a result of the discrimination against him. The back 
pay shall be computed in accordance with the formula 
promulgated in F. W. Woolworth Company, 90 NLRB 289. 

As the Trial Examiner did not find that the Respond- 
ents discriminated against Slater, we shall not hold the 


* Respondents’ liability for reimbursement shall include the period beginning 
6 months prior to the filing and service of the charges herein and shall extend 
to all such monies thereafter collected, exempting the period between the date 
of the Intermediate Report and the date of the Order herein, as the Trial 
Pxaminer dismissed the complaint insofar as it alleged that the Respondents’ 
contract violated the Act. 

*See United Association of Journeymen g Apprentices of Plumbing ¢ 
Pipefitting Industry of the United States and Canade, Local £31, AFL-CIO, 
115 NLRB 594; Broderick Wood Products Company, 118 NLRB 38; Houston 
Maritime Association, Inc., 121 NLRB No. 57. 
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Respondents accountable for any back pay during the 
period between the issuance of the Intermediate Report 
and our Decision and Order. Cf. Utah Construction Com- 
pany, 95 NLRB 196. 

We shall direct each Respondent to notify the other, 
and Slater, that it has no objection to the employment of 
the charging party. The back pay liability of either Re- 
spondent shall be tolled 5 days after it serves such written 
notices. 


ORDER 


Upon the entire record in this case, and pursuant to Sec- 
tion 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that: 

1. The Respondent Company, Los Angeles-Seattle Motor 
Express Incorporated, its officers, agents, successors, and 
assigns, shall : 

(a) Cease and desist from: 

(1) Performing, maintaining, or otherwise giving effect 
to provisions of any agreement with the Respondent Union, 
or any other labor organization, which unlawfully con- 
ditions the hire of applicants for employment, or the reten- 
tion of employees, upon referral or clearance by the Re- 
spondent Union, or any other labor organization, except as 
authorized by the proviso to Section 8 (a) (3) of the Act; 

(2) In any like or related manner encouraging member- 
ship in the Respondent Union, or in any other labor or- 
ganization, or otherwise interfering with, restraining, or 
coercing employees in the exercise of rights guaranteed in 
Section 7 of the Act, except in a manner permitted by Sec- 
tion 8 (a) (3) of the Act; 

(b) Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 

(1) Jointly and severally with Respondent Union, make 
whole Lester H. Slater for any loss he may have suffered 
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by reason of the discrimination against him, as provided 
in the Section herein entitled “The Remedy”; 

(2) Jointly and severally with Respondent Union, reim- 
burse all employees for monies illegally exacted from them 
in the manner and to the extent set forth in the section 
herein entitled “The Remedy”; = 

(3) Post at its offices, in conspicuous places, including all 
places where notices to employees or prospective employees 
are customarily posted, copies of the notice attached hereto 
as Appendix A.’ Copies of said notice, to be furnished by 
the Regional Director for the Twenty-first Region, shall, 
after being duly signed by Respondent Company’s repre- 
sentative, be posted immediately upon receipt thereof and 
maintained by the Respondent Company for sixty (60) con- 
secutive days thereafter. Reasonable steps shall be taken 
by the Respondent Company to insure that said notice shall 
not be altered, defaced, or covered by any other material ; 

(4) Preserve and make available to the Board or its 
agents, upon request, for examination and copying, all 
payroll records, social security payment records, timecards, 
personnel records and reports, and all records necessary to 
analyze the amount of back pay due and the rights of Lester 
H. Slater under the terms of this Order; 

(5) Notify Lester H. Slater and the Respondent Union, 
in writing, that it has no objection to Slater’s employment; 

(6) Notify the Regional Director for the Twenty-first 
Region, in writing, within ten (10) days from the date of 
this Order, what steps it has taken to comply herewith. 

IL. The Respondent Union, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local 357, its officers, representatives, and agents, 
shall: 


In the event this Order is enforced by a decree of a United States Court 
of Appeals, there shall be substituted for the words, “Pursuant To A 
Decision AND OxpEs,’’ the words, ‘‘PursuanT To A Decers Or THE UNITED 
Q@rarzs Cover Or APPEALS, ENFORCING AN ORDER.” 
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(a) Cease and desist from: 

(1) Performing, maintaining, or otherwise giving effect 
to provisions of any agreement with the Respondent Com- 
pany, or any other employer within the meaning of the Act, 
which unlawfully conditions the hire of applicants for em- 
ployment, or the retention of employees in employment 
with any employer, upon referral or clearance by the Re- 
spondent Union, except as authorized by the proviso to 
Section 8 (a) (3) of the Act; 

(2) Causing or attempting to cause the Respondent Com- 
pany, or any other employer, to discriminate against em- 
ployees or applicants for employment in violation of Section 
8 (a) (8) of the Act; 

(3) In any like or related manner restraining or coercing 
employees in the exercise of the rights guaranteed in Sec- 
tion 7 of the Act, except in a manner permitted by Section 
8 (a) (3) of the Act; 

(b) Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 

(1) Jointly and severally with Respondent Company, 
make whole Lester H. Slater for any loss of pay he may 
have suffered by reason of the discrimination against him, 
as provided in the Section herein entitled “The Remedy”; 

(2) Jointly and severally with Respondent Company, 
reimburse all employees for monies illegally exacted from 
them in the manner and to the extent set forth in the section 
hereof entitled “The Remedy”; 

(3) Notify Lester H. Slater and the Respondent Com- 
pany, in writing, that it has no objection to Slater’s em- 
ployment; 

(4) Post at its offices, in conspicuous places, including 
all places where notices to employees or prospective em- 
ployees are customarily posted, copies of the notice at- 
tached hereto as Appendix B.* Copies of said notice, to be 


"See footnote 7, supra. 
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furnished by the Regional Director for the Twenty-first 
Region, shall, after being duly signed by Respondent 
Union’s representative, be posted immediately upon receipt 
thereof and maintained by the Respondent Union for sixty 
(60) consecutive days thereafter. Reasonable steps shall 
be taken by the Respondent Union to insure that said notice 
shall not be altered, defaced, or covered by any other 
material ; 

(5) Notify the Regional Director for the Twenty-first 
Region, in writing, within ten (10) days from the date of 
this Order, what steps it has taken to comply herewith. 


Dated, Washington, D. C., October 31, 1958. 


Joun H. Fannie, 
Nationat Lasor Retations Boarp 


APPENDIX A 


NOTICE 


TO ALL EMPLOYEES OF AND APPLICANTS FOR EMPLOYMENT WITH 
LOS ANGELES-SEATTLE MOTOR EXPRESS, INCORPORATED 


PURSUANT TO 
A DECISION AND ORDER 
of the National Labor Relations Board, and in order to 
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effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


We Wut Nor perform, maintain, or otherwise give 
effect to the provisions of any agreement with Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Local 357, or with 
any other labor organization, which unlawfully condi- 
tions the hire of applicants for employment, or the 
retention of employees, upon referral or clearance by 
the aforementioned labor organization, or any other 
labor organization, except as authorized by Section 
8 (a) (3) of the Act. 
We Wit Nor in any like or related manner encourage 
membership in the above-named labor organization, or 
in any other labor organization, or otherwise interfere 
with, restrain, or coerce employees in the exercise of 
the rights guaranteed them in Section 7 of the Act, 
except in a manner permitted by Section 8 (a) (3) of 
the Act. 
We Wut make whole Lester H. Slater for any loss of 
pay suffered as a result of the discrimination against 
im. 
We Wit reimburse our employees for the initiation 
fees and dues they were illegally required to pay to 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 357, as 
a result of the unlawful hiring provisions in our con- 
tract with the aforementioned labor organization. 

All our employees and prospective employees are free 
to become or remain, or to refrain from becoming or re- 
maining, members of the above-named union, or any other 
labor organization, except to the extent that this right may 
be affected by an agreement in conformity with Section 
8 (a) (3) of the Act. 


Los Ancetes-SearrLeE Motor Express, 
IncorPoRaTeD 
(Employer) 


(Representative) (Title) 
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This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by 
any other material. 


* * * * * ° s ° ° es 
APPENDIX B 
NOTICE 


TO ALL EMPLOYEES OF AND APPLICANTS FOR EMPLOYMENT WITH 
LOS ANGELES-SEATTLE MOTOR EXPRESS, INCORPORATED 


PURSUANT TO 
A DECISION AND ORDER 


of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
as amended, we hereby notify you that: 


We Wu Nor perform, maintain, or otherwise give 
effect to the provisions of any agreement with Los 
Angeles-Seattle Motor Express Incorporated, or with 
any other employer, which unlawfully conditions the 
hire of applicants for employment, or the retention of 
employees in employment with any employer, upon 
referral or clearance by any labor organization, 
except as authorized by Section 8 (a) (3) of the Act. 


We Wr Nor cause or attempt to cause the above- 
named employer, or any other employer, to discrim- 
inate against employees or applicants for employment 
in violation of Section 8 (a) (3) of the Act. 


We Wuz Nor in any like or related manner restrain 
or coerce employees in the exercise of the rights 
guaranteed them in Section 7 of the Act, except in a 
manner permitted by Section 8 (a) (3) of the Act. 


We Wnt reimburse the employees of Los Angeles- 
Seattle Motor Express, Incorporated, for the initia- 
tion fees and dues they were illegally required to pay 
to our union as a result of the unlawful hiring provi- 
sions in our contract with the aforementioned com- 
pany. 
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We Wu make whole Lester H. Slater for any loss of 
pay suffered as a result of the discrimination against 
im. 


TyrernationaL BrorHerHoop oF TEaM- 

STERS, CHAUFFERS, WaREHOUSEMEN AND 

Hepers or Amertca, Locan 357 
(Labor Organization) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 


INTERMEDIATE REPORT AND RECOMMENDED ORDER 
Statement of the Case 


This proceeding, brought under Section 10 (b) of the 
National Labor Relations Act (61 Stat. 136), herein called 
the Act, against Los Angeles-Seattle Motor Express, In- 
corporated, herein called the Company or the Employer, 
and International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Local 347, AFL- 
CIO, herein called the Union, upon charges filed by Lester 
H. Slater, an individual, upon consolidated complaint and 
answers was heard before the undersigned Trial Examiner 
upon due notice in Los Angeles, California, on August 27, 
30, 1956. 

The complaint alleged in substance that the Employer 
on demand of the Union discharged Slater for reasons 
other than his failure to pay dues and initiation fees 
regularly required of all employees of the Employer and 
that Section 8 (a) (1) and (3) and Section 8 (b) (1) (A) 
and (b) (2) were thereby violated by the Employer and 


48 


the Union respectively. In its answer the Union admitted 
that it requested Slater’s discharge as alleged in the com- 
plaint but denied that this constituted a violation of. the 
Act and adduced as affirmative defense that the request 
for discharge was based on Slater’s violation of the valid 
provisions of the Union’s contract with the Employer. 
The Employer in its answer denied generally the allega- 
tions with respect to Slater, except to admit that the 
Union demanded that the Employer refuse to employ 
Slater as a casual employee within the meaning of the 
Employer’s contract with the Union. 

The complaint alleged that the Employer and the Union 
had further violated these same sections of the Act, re- 
spectively, by “giving effect” to certain provisions of their 
bargaining agreement relating to seniority with respect 
to casual employees. The answers denied the alleged viola- 
tion. 

After the evidence had been taken there were oral state- 
ments on the issues, and the General Counsel has, since the 


close of the hearing, filed a brief with the undersigned. 

Upon consideration of the entire record in the case and 
from my observation of the witnesses, I make the follow- 
ing: 


Frprne or Facr 
I. The business of the Respondent Employer 


The Respondent is a Washington corporation engaged in 
the business of trucking freight between points within the 
State of California and between points in California and 
other States. It renders services as a motor freight carrier 
in Western States under authority of regulatory commis- 
sions of the various States and the Interstate Commerce 
Commission, of a value in excess of $1,000,000 annually. 

It is admitted and found that the Respondent Employer 
is engaged in commerce within the meaning of the Act, and 
that it will effectuate the policies of the Act for the Board 
to assert its jurisdiction herein. 
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Il. The labor organization involved 


The Respondent Union is a labor organization within the 
meaning of Section 2, subsection (5) of the Act. 


III. The unfair labor practices 
A. The Slater Incident 


On November 10, 1955, on demand of the Union the Em- 
ployer discharged, or thereafter refused to employ, the 
charging party, Lester H. Slater, as a casual employee. 
On all material dates Slater was a member of the Union 
in good standing. He was not therefore denied employ- 
ment for failure to tender periodic dues and initiation 
fees uniformly required as a condition of acquiring and 
retaining membership in the Union, and the Employer had 
knowledge of the basis for the Union’s demand relative to 
Slater. These facts alone according to the General Coun- 
sel—as I understand his position—establish a violation of 
Section 8 (a) (3) and Section 8 (b) (2), respectively, by 
the Employer and the Union. 

The defense is that Slater was not a regular but a 
casual employee and as such was required to obtain clear- 
ance through the Union’s dispatching service as provided 
in the Union’s contract with the Employer, and not having 
done so was lawfully subject to denial of employment as 
a casual employee until so dispatched. No question is 
raised as to the Union’s representative status or the con- 
tract although, as will be seen hereinafter, certain practices 
under the contract relating to seniority are attacked. The 
provision relative to the dispatching service qua dispatch- 


ing service, restricted as it was to casual employees, is 
job quaton through the normal regular procedures of 
the Union’s dispatching service. 

Assuming arguendo that Slater was in fact a casual 
employee I find, contrary to the General Counsel’s position, 
that the Employer’s refusal, on demand of the Union, to 
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continue to employ Slater as a casual employee unless and 
until he was dispatched to the job by the Union, constituted 
yo violation of the Act-on-the-part-of either Memon oR 
the 1 . L consider the decision in the Furrzers case 
IW--Ee B. v7 Furriers Joint Council, et al., 224 F. 24 78 
(C.A. 2,) 36 LRRM 2267] applicable to this issue. The 
court in that decision held, in substance, that employees 
have no protected right under Section 7 of the Act to 
violate the valid provisions of a collective bargaining con- 
tract. The following language from the court’s decision in 
the Furriers case finds proper application here: 


The Board’s interpretation would have the effect of 
furnishing statutory protection to employees who 
choose to violate valid provisions of labor-manage- 
ment contracts. This we think is not consistent with 
the underlying purpose of the Act to promote the 
consummation of collective bargaining agreements as 
“the effective instrument of stabilizing labor relations 
and preventing through collective bargaining, strikes 
and industrial strife.” 
The rationale of this decision, it is remarked, presents 
nothing new or startling in juridical concepts on issues 
arising under the Act, but has its base in decisions reach- 
ing all the way back to the Sands Manufacturing Co. case, 
306 U.S. 332, 344, and has been applied by the Board in 
numerous decisions exonerating employers from the charge 
of unfair labor practices, as where reinstatement has been 
denied to employees who have struck in violation of no- 
strike agreements. The answer to the General Counsel’s 
argument that if “the Union has any rights under its con- 
tract, when the Employer hires employees in violation of 
the contract, such rights are against the Employer, the 
violating party, not the employee,” is contained in the 


2“An employer may lawfully discharge or otherwise discipline employees 
for engaging in an unprotected strike. ...” California Cotton Cooperative Asso- 
ciation, Ltd., 110 NLRB 1494, 1500, citing United Elastic Corporation, S4 
NLEB 768. See also Administrative Ruling of General Counsel, Case No. 
K-653, 38 LRERM 1418. 
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Furriers decision, and may be further disposed of by 
posing a question: Is there to be one rule in the case of 
an employer respondent and another conflicting, more 
restrictive, rule in the case of a union respondent? 


I am aware of course that the Furriers decision was 
based solely on an alleged violation of Section 8 (b) (1) 
(A) of the Act, but the reasoning of that decision applies 
with equal cogency to the violations herein alleged with 
respect to Slater. In any event I concur in and adopt the 
language of the Trial Examiner in the Furriers case (108 
NLRB 1506, 1520, 1521, 1522) with respect to his findings 
and conclusions on the alleged 8 (a) (3) and 8 (b) (2) 
violations in that case, from which I quote in part: 


Once a union . . . has achieved its goal of writing 
employment conditions into a contract, and provided 
of course the conditions are not illegal themselves, 
their performance by employees may no longer be 
regarded in the statutory sense as assistance to the 
union or participation in its concerted activity from 
which employees are entitled to refrain. The entire 
scheme of the Act contemplates that when valid provi- 
sions governing employer-employee relations have 
been negotiated into contract form, such provisions 
are to be observed, not only by the union and the em- 
ployer who sign the contract, but by all employees in 
the bargaining unit for whom the union acts as statu- 
tory agent, regardless of their membership or non- 
membership in the labor organization. And conduct 
engaged in by an employee in contravention or deroga- 
tion of the contract . .. may not be found an activity 
protected under Section 7 of the Act. Nor, as a neces- 
sary corollary to that proposition, may reprisal 
measures taken by the union or employer against an 
employee for engaging in such conduct be found an 
infringement of the employee’s statutorily protected 
rights. 


Coming now to the General Counsel’s further contention 
that Slater was not a casual but a regular employee, and 
therefore was not subject to the dispatching hall provisions 
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of the contract, it is clear that if the General Counsel is 
right on the facts he is also right on the law, for the 
Union’s demand and the Employer’s compliance with it 
can only be justified under the contract, and the contract 
provides that only casual employees are required to be 
dispatched by the Union. I do not, however, think that the 
General Counsel is right on the facts, for Lam convince’ 
EE LS SE EE var DnOCEPHI an employee with 

e contract. As su an employee with- 
in the meaning of the Act and that, it appears, is all that 
is established in Union County Newsdealers Supply Co., 
114 NLRB No. 247, cited by the General Counsel in support 
of his position. 


Apparently it is the General Counsel’s position that in 
determining whether Slater was a casual employee and 
therefore subject to the contract, we should ignore the in- 
tent of the contracting parties for it can hardly be doubted 
on the evidence that the parties intended that employees 
of his employment status should be subject to the con- 


tractual provisions relating to casual employees. Of course 
it would be permissible to show that Slater could not rea- 
sonably have been placed in the category of casual em- 
ployees, and therefore the parties could not have intended 
to include him in that category, but there is no evidence 
that he was singled out and subjected to discriminatory 
treatment, and I can hardly conceive of any reason why he 
should have been. Obviously the contracting parties could 
have made the dispatching service applicable to regular as 
well as casual employees and it would have made no change 
in, the legality of such a provision, and since Slater was a 
member of the Union in good standing, what motive would 
the Union have had for insisting that his employment status 
was casual rather than regular if that was indeed not the 
fact? As a matter of fact, the Union informed the Em- 


ployer and informed Slater that if the Employer wanted to 
employ the latter as a regular employee, it had no objection. 
Therefore it never demanded that Slater be denied em- 
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ployment as a regular employee, but only as a casual em- 
ployee subject to the dispatching requirement of the 
contract. 

Did I agree with the General Counsel that in construing 
independently determine whether Slater Casual em- 


ployee, I still would be compelled to find that a heavy pre- 

onderance of the evidence places him in the casual efh- 
ployee category. In support of his position, the General 
Counsel refers to Slater’s employment record which shows, 
as stated in the General Counsel’s brief, that he was hired 
by the Employer on August 27, 1955; that he worked 4 
hours that night and was paid that night; that he worked 
36 hours during the week ending September 3, for which he 
was paid in two checks, the first for 20 hours and the second 
for 16; that he worked 32 hours for the weeks ending Sep- 
tember 10, September 17 and September 24, with some over- 
time for each of those weeks; and that for all of the weeks 
between October 1 and November 5, 1955, he worked 40 
hours, with the exception of the week ending October 8 
when he worked 36. November 10, the last day he worked, 
was a Thursday, and he had worked the preceding Monday 
and Tuesday but not Wednesday. 


What this shows, and all it shows, is that during the last 
is employment he worked fairly regularly, 

but it is a well known fact that casual or extra employees 
during seasons when the work load is exceptionally heavy 


ay Work with a considerable degree of regularity and may 
indeed be employed overtime without acquiring the status 
of regular employees. e General Counsel admits that 
Slater started as & Casua? or extra employee but apparently 
contends that as soon as he was given work equivalent to a 
40-hour week he became a regular employee. The fact is 
that at no time did Slater fill out a written application for 


employment, or undergo @ physicat ¢xamination ly 

with bonding requirements—all required of a regular em- 

ployee. His check stubs all bore the notation “extra em-— 
er mee re ay 
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oyee” and he admitted that at least during all but the 
nee to 


his foreman e ay if he would be needed on the fol- 
lowing day an €, acco g to him, he not continue 
this practice during the final two or three weeks of his em- 
ployment, but just “kept coming in,” he testified on cross- 
examination : 
Q. How did you find out you were going to work the next 
day? <A. I didn’t. 


Q. Did you just come down? A. Yes, if he [the fore- 
man] didn’t need me he’d probably tell right then. 


Q. In other words, the last two or three weeks you just 
sort of took a chance? A. Yes. 


Obviously, regular employees with regular jobs do not just 
“take a chance” of employment on reporting for work. It — 
further appears that Slater worked variously on different 
shifts, split shifts, and received no pay for holidays such 
as Labor Day when he did not work—all factors distin- 
guishing his status from that of regular employees. His 
work card was kept in a rack reserved for extra employees 
whereas work cards of regular employees were kept in a 
separate compartment. 

From the foregoing it is clear and is found that the con- 
tracting parties reasonably regarded Slater as a casual 
employee subject to the hiring hall provisions of the con- 
tract and that he was subject to those provisions. The 
factual problem remains whether he was dispatched to » his 
job with this Employer as required by the contract. It is 
cleay that he was no 


Tn Pe 
ater obtained his employment by presenting the Em- 


ployer with a letter signed by an officer of the Union stating 
that he might seek work wherever he could find it in the 
freight industry without working through the hiring hall. 
This letter may very well have misled the Employer into 
believing that the Union had waived the requirement that 
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in seeking casual employment Slater be dispatched through 
regular procedures, but Slater, who had worked out of the 
hiring hall for some 2 years, knew very well that in his use 
of this letter he was circumventing regular hiring hall pro- 
cedures. The letter did not in fact constitute a referral ac- 
cording to the contractual provision relating to casual em- 
ployees and practices under it, and when an officer of the 
Union responsible for the application of hiring hall proce- 
dures found that Slater was working without proper re- 
ferrals he called that fact to the attention of the Employer 
and demanded that the Employer cease to employ Slater as 
a casual employee except on the basis of proper referrals. 
The Employer promptly honored the request. It could not 
have acted otherwise except with a deliberate breach of 
contract. This action left the Employer free, as it is now, 
to apply its own judgment and discretion whether to employ 
Slater as a regular employee. 


2. The Contract 


The Employer is a member of the California Tracking 
Associations, Inc., herein called the Association, an asso- 
ciation of motor truck operators which has, among others, 
the function of representing its various employer members, 
including the Respondent Employer, in collective bargain- 
ing with representatives of their employees. On about 
May 1, 1955, the Association executed a contract known as 
the Master Dry Freight Agreement, with the Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, AFL-CIO, and a number of its affiliated local 
unions, including the Respondent Union (Local 357). This 
contract is operative for a period of three years com- 
mencing May 1, 1955. It is not disputed that the Association, 
its employer members and the unions signatory to the con- 
tract have at all times material herein given effect to the 
terms of the contract. 


This contract provides: 
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The Association recognizes the Union as the exclu- 
sive representative of the employees covered by this 
Agreement for collective bexgeinins: As a condition 
of employment, after thirty (30) days from the effec- 
tive date of this Agreement, or after thirty (30) days 
from the date an employee is hired, whichever is later, 
all employees covered by this Agreement shall be re- 
quired to become and remain members of the Union 
in good standing. New employees shall, when per- 
mitted by law, or in case of employers not subject to 
the National Labor Relations Act, become members of 
the Union fifteen (15) days from the date of original 
employment. Casual employees shall, wherever the 
Union maintains a Cispatching service, be employed 
only on a seniority basis in the Industry whenever 
senior employees are available. An available list with 
seniority status will be kept by the Unions, and em- 
ployees requested will be dispatched upon call to any 
employer who is a party to this Agreement. Seniority 
rating of such employees shall begin with a minimum 
of three months service in the Industry, irrespective of 
whether such employee is or is not a member of the 
Union. 

Discharge of any employee by any employer shall 
be grounds for removal of any employee from seniority 
status. No casual employee shall be employed by any 
employer who is a party to this Agreement in viola- 
tion of seniority status if such employees are available 
and if the dispatching service for such employees is 
available. The employer shall first call the Union or 
the dispatching designated by the Union for such 
help. the event the employer is notified that such 
help is not available; or in the event the employees 
ealled for do not appear for work at the time desig- 
nated by the'employer, the employer may hire from 
any other available source. 

The sole issue with respect to the contract is whether 
under it the Employer has surrendered to the. Union con- 
trol of seniority governing the dispatching of casual em- 
ployees. On the fact of the contract T can find nothing viola- 
tive of the Act in the language relating to seniority and no 
contention is made, and no evidence proffered by the Gen- 


eral Counsel to show that the Union has in any way dis- 
criminated against nonunion members in its application 
of the seniority provisions of the contract. The General 
Counsel’s authority for his position is Pacific Intermountain 
Express Company, 107 NLRB 837, in which the Board after 
finding that “the objective standards for determining sen- 
iority are derived from information peculiarly within the 
knowledge of the employer,” held: 


‘We can therefore see no basis for presuming that when 
an employer delegates to a union the authority to deter- 
mine the seniority of its employees, or even to settle 
controversies with respect to seniority, such control 
will be exercised by the union in a nondiseriminatory 
manner. Rather, it is to be presumed, we believe, that 
such delegation is intended to, and in fact will, be used 
by the union to encourage membership in the union. 
Accordingly, the inclusion of a bare provision like that 
in the 1949 contract, that delegates complete control 
over seniority to a union is violative of the Act because 
it tends to encourage membership in the union. And 
because we believe that it will similarly tend to en- 
comer membership in the union, we also conclude 
that, the inclusion of a statement, like that in the 1952 
contract, that seniority will be determined without re- 
gard to union membership is not by itself enough to 
cure the vice of giving to the union complete control 
over the settlement of a “controversy” with respect to 
seniority. (Emphasis supplied.) 


It is seen that this decision rests on a presumption that 
a labor organization which through collective bargaining 
wins a concession from an employer vesting the former 
with control of seniority, will exercise such control in a dis- 
criminatory manner, and that this in turn will encourage 
membership in the labor organization. Needless to say, any 
concession won by a labor organization at the bargaining 
table may be said to encourage membership in that labor 
organization and to say that a union is estopped from gain- 
ing benefits through collective bargaining which will have 
the reasonable effect of promoting membership in the 
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union, would be to make a mockery of the whole bargaining 
process. Obviously, therefore, the Board has seen some 
special danger to the rights of employees where a union 
is permitted to control seniority, even though such control 
arises out of bargaining agreements. The presumption that 
if given such control it will be exercised in an unlawful 
manner, where no evidence exists that it has been exer- 
cised in an unlawful manner, is perhaps a bit novelj in 
American jurisprudence but the two courts which have 
passed on it have approved the doctrine. N.L.R.B. v. Pacific 
Intermountain Express Company, 225 F. 2d 343, 36 LRRM 
2632 (C.A. 8); N.L.RB. v. Dallas General Drivers, No. 
15589 (C.A. 5), 37 LRRM 2356. It still may be questioned, 
without disrespect to either the Board or the courts, 
whether the presumption, unless it be an irrebuttable one, 
may have proper application in a situation where, as here, 
the labor organization involved is not shown to have en- 
gaged in discriminatory practices with respect to seniority 
after more than a year of operations under the contract. 
There are other grounds, however, on which I would dis- 
tinguish the cases. 

In the case at bar, unlike Pacific Intermountain Express, 
not the Union alone but the Union and the Employer as 
contracting parties have established a standard in the con- 
tract for determining placement on the seniority lists. This 
standard is unequivocally expressed in the provision that 
seniority “rating of such employees shall begin with a mini- 
mum of three months service in the Industry, irrespective 
of whether such employee is or is not a member of the 
Union.” Here there is no unilateral determination by the 
Union as to what persons shall be placed on the seniority 
list, or the order of their placement. 

The standard for removal of employees from the senior- 
ity lists is also provided by the contract; namely, the dis- 
charge “of any employee by any employer.” Now, it can 
hardly be presumed that the Union controls the discharge 
of employees at the hands of their employers and therefore 


unilaterally determines the standard for removal from 
seniority lists. Its discretion in removal of employees from 
the seniority lists is therefore restricted by a circumstance 
over which it has no control. 

Clearly we do not have here a “bare provision” on senior- 
ity comparable to that found in the Pacific Intermountain 
Express case, and clearly there is not here such a delegation 
of “complete control” over seniority to the Union as was 
found in that case. Nor is seniority made subject to “the 
rules and regulations of the Union,” a provision dis- 
approved by the Board in Interstate Motor Freight System, 
116 NLRB No. 95. The situation here appears to be much 
closer to that found in the Interstate case relating to a third 
contract with respect to which no violation was found be- 
cause in it seniority was spelled out more fully than in the 
other two contracts found to have contained unlawful 
seniority provisions, and it did not make the principle of 
seniority “subject to the rules and regulations of the 
Union.” 

The General Counsel’s main reliance appears to be the 
fact that the Union has the ministerial function of compil- 
ing and maintaining the seniority lists. True, in most cases 
where a single union and a single employer are involved in 
contractual relationships, it is the employer who compiles 
and maintains the seniority lists, and it is not and could 
not be presumed that he will exercise this function in a dis- 
criminatory manner, even though it be shown that he has 
the strengest of anti-union biases. There is even some ques- 
tion whether, except in special circumstances, he can be re- 
quired to furnish his employees’ bargaining agent with a 
copy of such lists as a part of the bargaining process. See 
N.L.B.B. v. F. W. Woolworth Co., (C.A. 9), No. 14577, June 
25, 1956; 38 LRRM 2362. Here, however, while the com- 
plaint runs against a single union and a single employer, 
the contract which is under attack is a master labor agree- 
ment between the Association representing approximately 
1,000 trucking firms, and the Union together with other 
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affiliated local unions. Bearing in mind that seniority as 
spelled out in the contract is based on a minimum of three 
months service in the industry, it would hardly be seemly 
to require this Employer to maintain a seniority list of the 
entire affected industry. In fact it would be impractical if 
not impossible for it to do so. And it is this Employer alone 
and this Union alone that are here charged with unfair 
labor practices. 

The Association doubtless has access to the employment 
records of all its members, and therefore presumably could 
compile a list such as is now maintained by the Union, which 
lists could then be made available to its members, such as 
the Employer in this case. This could be done, though no 
doubt at considerable expense and inconvenience, and it has 
not been done. Perhaps this would be a good idea and a 
salutary one, but unless we are to earn the appellation of 
bureaucratic intermeddlers this is not our proper concern 
unless we can say that the Association’s failure to take such 
action vitiates the contractual provision on seniority. I 
think, under the circumstances of this case, we can not say 
that. The contracting parties have seen fit, though collec- 
tive bargaining, to leave the compilation and maintenance 
of such lists to the Union, but, as aforestated, the standards 
for determining seniority have been set forth in the 
contract. 

As stated by the General Counsel, the seniority lists main- 
tained by the Union have not been furnished to the Em- 
ployer or the Association, but this is not to say that they 
would not be furnished on appropriate request for there is 
no showing that a request has been made by either. Nor can 
I see much significance in the fact that neither the Employer 
nor the Association have intervened in any dispute over 
seniority arising under the contract, because it is not shown 
that any dispute over seniority has arisen or has been called 
to the attention of either. Is this also a fact not in evidence 
which we are to assume? The fact is that in any dispute 
arising over seniority, the Employer is not impotent be- 
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cause it can obtain, independently of the Union, data on the 
seniority status of employees through the Association, and 
inasmuch as the standards for establishing and terminating 
seniority are set up in the contract, it is in position to chal- 
lenge the Union’s disposition of such matters if it is of the 
opinion that the standards of the contract are not being 
adhered to. This is a far cry from the “complete control” 
over seniority accorded the Union in the Pacific Intermoun- 
tain Express case. To presume in this situation that be- 
cause the Union is empowered to compile and maintain a 
seniority list in accordance with standards specifically 
named in the contract, it will violate its contractual obliga- 
tions with respect to observance of those standards, with- 
out any evidence whatever that it has done so, would be to 
indict labor organizations generally as unfit to undertake 
contractual obligations on behalf of employees they repre- 
sent. I would not willingly join in such an indictment. 

It will be my recommendation that the complaint be dis- 
missed in its entirety. 


Conclusions of Law 

1. The operations of the Respondent Employer, de- 
scribed in Section I above, constitute and affect trade, traf- 
fic, and commerce among the several States, within the 
meaning of Section 2 (6) and (7) of the Act. 

2. The Respondent Union is a labor organization within 
the meaning of Section 2 (5) of the Act. 

3. The Respondents have not engaged in unfair labor 
practices as alleged in the complaint. 


RECOMMENDED ORDER 
Upon the basis of the foregoing findings of fact and con- 
clusions of law, and upon the entire record in the case, it is 
recommended that the complaint herein be dismissed. 
Dated this 9th day of October 1956. 


Wu FE. Spencer 
Trial Examiner 


CALIFORNIA TRUCKING ASSOCIATIONS, INC. 
AND 
THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA 
(Joint Council of Teamsters No. 42) 


This Agreement entered into this 1st day of May, 1955, 
between Carrrorni1a Truckine ASSOCIATIONS, Inc., herein- 
after referred to as ASSOCIATION, and the INTERNATIONAL 
BrorHerHoop or TEAMSTERS, CHAUFFEURS, WarEHOUSEMEN 
axp Heurers or America, and its affiliated Local Unions 
Nos. 88, 186, 208, 224, 357, 381, 396, 467, 495, 542, 578, 631, 
692, 898 and 982, hereinafter collectively referred to as 
UNION. 


Now, Trererore, Ir Is Acreep As Foiiows: 

1. The Association recognizes the Union as the exclusive 
representative of the employees covered by this Agree- 
ment for collective bargaining. As a condition of employ- 
ment, after thirty (30) days from the effective date of this 
Agreement, or after thirty (30) days from the date an 
employee is hired, whichever is later, all employees 
covered by this Agreement shall be required to become and 
remain members of the Union in good standing. New em- 
ployees shall, when permitted by law, or in case of em- 
ployers not subject to the National Labor Relations Act, 
become members of the Union fifteen (15) days from the 
date of original employment. Casual employees shall, 
wherever the Union maintains a dispatching service, be 
employed only on @ seniority basis in the Industry when- 
ever such senior employees are available. An available list 
with seniority status will be kept by the Unions, and em- 
ployees requested will be dispatched upon call to any em- 
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ployer who is a party to this Agreement. Seniority rating 
of such employees shall begin with a minimum of three 
months service in the Industry, irrespective of whether 
such employee is or is not a member of the Union. 
“Discharge of any employee by any employer shall be 
grounds for removal of any employee from seniority status. 
No casual employee shall be employed by any employer 
who is a party to this Agreement in violation of seniority 
status if such employees are available and if the dispatch- 
ing service for such employees is available. The employer 
shall first call the Union or the dispatching hall designated 
by the Union for such help. In the event the employer is 
notified that such help is not available, or in the event the 
employees called for do not appear for work at the time 
designated by the employer, the employer may hire from 
any other available source. , 


3. The right is reserved by the members of the Associa- 


tion to discharge any employee for services not deemed by 
the employer to be satisfactory, and further to assign em- 
ployees covered by this Agreement to any classification of 
employment, and to determine how and when freight shall 
be moved and number of employees necessary for the per- 
formance of any particular task or service. No employee 
shall be discharged or discriminated against because of his 
membership in the Union or Union activities. The Union 
shall have the right to investigate the discharge of any 
employee and may protest any discharge believed by the 
Union to be unjustified. Any such protest shall be pre- 
sented to the Association within five (5) days after such 
discharge. Thereupon the matter shall be investigated by 
a joint committee composed of three representatives of the 
Union and three representatives of the Association. The 
decision of a majority of said joint committee shall be 
binding upon the employer and employee involved. In the 
event of the failure of a majority of said committee to 
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reach a decision, the discharge will remain in effect and no 
further proceedings will be had in connection with such 
matter. 

4. In the event of the reduction in the number of em- 
ployees by any member of the Association, employees shall 
be laid off according to the seniority list. In the event of 
an increase in the number of employees by a member of 
the Association, employees previously laid off shall be 
restored to duty according to their seniority provided the 
affected employee responds to the call of the employer, 
which call shall be communicated to the employee at his 
last known address as filed with the employer, by straight 
telegram and to the local union by telegraph or telephone, 
and reports for duty within twenty-four (24) hours from 
the time of the dispatch of said call. The giving of said 
aforementioned call shall fulfill the obligation of the em- 
ployer under the provisions of this Agreement. The Union 
and the Association shall develop and establish rules for 
the determination of seniority within and between units, 
departments, and branches of members of the Association, 
the preparation and posting of seniority lists, the defini- 
tion of the types of temporary layoff which will not be 
affected by this paragraph, and such other matters as may 
be found necessary for the application of the provisions 
of this paragraph. Extra work and overtime, insofar as 
possible, will be assigned on a rotating basis without re- 
gard for seniority. 

° e * e a ® e e e e 


12. The parties hereto recognize and agree that in- 
dustrial peace is to be desired at all times in the area 
covered by this Agreement and to that end it is agreed 
that for the purpose of adjusting differences, misunder- 
standings, disputes or controversies arising under the pro- 
visions of this Agreement or of any agreements supple- 
mental hereto, as follows: 


(a) In the event of any difference, misunderstanding, 
dispute or controversy, the parties shall exercise 


ee ee 


(d) 
(e) 
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every amicable means to settle or adjust the same, 
but in the event of their failure so to do, such dif- 
ference, misunderstanding, dispute, or controversy, 
shall be submitted to a Board of Arbitration, and 
the decision of such Board shall be binding upon the 
parties and their members. 

The Board of Arbitration shall consist of one mem- 
ber selected by the Association and one member 
selected by the Union, and a disinterested third 
member to be selected by the two members selected 
by the parties in the event that the first two mem- 
bers cannot agree upon a decision. In the event 
that the two members selected by the parties fail 
to agree upon a third member within ten (10) days, 
such third member shall be designated by the Ameri- 
can Arbitration Association. In case there are three 
members of the Board of Arbitration selected as 
above-mentioned, a decision concurred in by any two 
of them shall constitute an award of the Board. 
Any matter to be considered by the Board of 
Arbitration shall be submitted to it in writing by 
the party originally requesting arbitration. The 
Board of Arbitration shall meet within ten (10) days 
thereafter, at which time the parties shall present 
their evidence. Unless an extension is mutually 
agreed upon by the parties, the Board of Arbitra- 
tion shall render its decision in writing within 
twenty (20) days after final submission of the 
matter to it. 

The expense of the Board of Arbitartion shall be 
borne equally by the parties hereto. 

Questions as to the amount of money due any em- 
ployee under an existing wage scale, not involving 
any interpretation of this agreement or any agree- 
ment supplemental hereto, need not be submitted to 
arbitration. Complaints involving only the amount 
of money due an employee shall be submitted to the 
Association for investigation and adjustment and 
every amicable means shall be exercised to effect a 
settlement or adjustment of such complaint. If any 
such complaint shall not have been adjusted or set- 
tled to the satisfaction of the parties concerned 
within five (5) days, exclusive of Saturdays, Sun- 


66 


days, and holidays, of the submission of the com- 
plaint to the Association, the Union shall have the 
right to take such action against the member of the 
Association involved as it may deem proper. If 
such iy po shall not be adjusted or settled to 
the satisfaction of all parties concerned, the mem- 
ber of the Association against whom such complaint 
is made may pay under protest the full amount of 
money claimed to be due and thereupon the Associa- 
tion may refer such matter to the Board of Arbitra- 
tion for determination. 

o ° ° e e ° Sd . .d © 


17. The term of this Agreement shall be three years 
commencing May 1, 1955. 
Is Wrrness Wuenreor the parties have executed this 
Agreement as of the date first above written. 
CALIFORNIA TRUCKING ASSOCIATIONS, INC. 


H. B. Hour, President 
J. J. Devine, Secretary 


INTERNATIONAL BROTHERHOOD OF TEAMSTEBRS, 


CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA 


Pavut D. Jones 
Joint Council of 
Teamsters No. 42 
Ricwarp W. Fiynn 
Local Union No. 88 
Rosert D. Ussery 
Local Union No. 186 
Joun W. Frurrorr 
Local Union No. 208 
H. L. Woxserc 
by W. F. Dyxes 
Local Union No. 224 
A. W. Bocx 
Local Union No. 357 
Water A. CALLAHAN 
Local Union No. 381 
Frank J. Marota, JR. 
Local Union No. 396 


Stewart B. Mason 

Local Union No. 467 
Frank A. Hatrrecp 

Local Union No. 495 
J.P. Poreer 

Local Union No. 542 
Howarp L. BarKer 

Local Union No. 578 
Wo. F. Carrer 

Local Union No. 631 
Trp Merri. 

Local Union No. 692 
Ricwarp P. Grezons 

Local Union No. 898 
L. O. Witsox 

Local Union No. 982 
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GENERAL COUNCIL EXHIBIT NO. 4 


AGEN M. ANEAED 


tereusentative INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
CHAUFFEURS, WAREHOUSEMEN AND BELPERS 


Jour 7, 1955 
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- Auites States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA. CIRCUIT 
NO. 14,794 


LOCAL 357, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
-OF AMERICA, 

Petitioner, 


apa v. 
>> NATIONAL LABOR RELATIONS BOARD, 


“ee: 


On Petition to Review and Set Aside and 
“on Request to Enforce an Order of the 


: Dav PREVIANT, | 
511 Warner Building 
Milwaukee 3, Wisconsin 
CHARLES I 
1616 West Ninth Street 
Los Angeles, California, 
x Attorneys for Petitioner. 
Of Couns el: 
/Bgrwarp Donav, 
912 Dupont Circle Building, N.W. 
Washington 6, D.C. 
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STATEMENT OF QUESTIONS PRESENTED 


The issues in this case were identified by the parties in 
| a@ prehearing conference stipulation (J.A. 2-3). We believe 
i that the identified issues comprehend primarily the follow- 

ing two questions: 


1. Whether a union and an employer may by contract 

validly provide that casual employment shall be obtained 

| by a worker solely upon referral from a nondiscriminatory 

| dispatching service operated by the union if the contract 

' does not explicitly incorporate the following three require- 

ments formulated by the National Labor Relations Board: 

i (1) selection of applicants for referral to jobs shall be on 

| a nondisecriminatory basis, (2) the employer retains the 

| right to reject any job applicant referred by the union, and 

(3) the parties to the agreement post notices of all the 

| provisions relating to the functioning of the hiring arrange- 
ment. 


2. Whether the operation of the dispatching service pur- 

: suant to a contract that does not contain the foregoing three 

requirements is a valid basis for an order by the National 

' Labor Relations Board requiring the employer and the un- 

| ion jointly and severally to reimburse the casual employees 

| for the union dues and initiation fees paid to the union by 

| the employees for the period beginning six months pre- 

| eeding the filing and service of the unfair labor practice 
charge. 
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STATEMENT OF THE CASE 
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L It Is Not An Unfair Labor Practice To Incorpo- 
rate A Requirement In A Collective Bargaining 
Agreement That Casual Employment Shall Be 
Secured Solely Through A Dispatching Service 
Maintained By The Union And To Enforce That 
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B. The economic problem to which exclusive 
referral agreements are addressed 
. The validity of. the dispatching service 
under the express provisions of the Act . .. 
. The validity of the dispatching service 
under the authoritative gloss which the 
precedents have given the statute 
The Board’s invalidation of the dispatch- 
ing service based on its presumption that 
the Union will operate it discriminatorily . 
. The three requirements which the Board 
states must be incorporated in an agree- 
ment in order to validate a hiring hall .... 29 
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IL. The Operation Of The Dispatching Service Pur- 
suant To An Agreement Which Does Not 
Explicitly Contain The Three Requirements 
Formulated By The Board Is Not A Valid Basis 
For An Order By The Board Requiring The 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
NO. 14,794 


LOCAL 357, INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS 
OF AMERICA, 

Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Set Aside and 
on Request to Enforce an Order of the 
National Labor Relations Board 


BRIEF FOR PETITIONER 


Jurisdictional Statement 


This case is before the Court on the petition of Local 
357, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, to review and set 
aside an order of the National Labor Relations Board is- 
sued against petitioner and Los Angeles — Seattle Motor 
Express, Incorporated, on October 31, 1958, pursuant to 
Section 10(c) of the National Labor Relations Act, as 
amended (61 Stat. 136, 29 U.S.C. §151, e¢ seg.). In its 
answer the Board requested enforcement of its order 
against petitioner. The jurisdiction of this Court is based 
on Section 10(f) of the Act. The Board’s decision and 
order are reported at 121 NLRB No. 205 (J.A. 38-47). 


1 The Board and the Company entered into a stipulation provid- 
ing that enforcement of the order against the Company would abide 
the outcome of this review. 
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STATEMENT OF THE CASE 


California Trucking Associations, Inc., an association of 
motor truck operators, represents its employer members in 
collective bargaining with the unions who act for their em- 
ployees (J-A. 55). About May 1, 1955, the Association 
entered into a collective bargaining contract, known as the 
Master Dry Freight Agreement, with the International 
Brotherhood of Teamsters and fifteen of its affiliated local 
unions, of which petitioner Local 357 is one (J.A. 55; 62-66). 
The Association executed this master agreement on behalf 
of about one thousand tracking firms of which Los Angeles 
— Seattle Motor Express, Inc., herein called the Company, 
is one (J.A. 55, 60). The agreement was for a three year 
term commencing May 1, 1955 (J.A. 55). 


The agreement provided that, with respect to those em- 
ployers who operated within the territorial jurisdiction of 
a local union which maintained a dispatching service, the 
employers were to hire casual employees solely through the 
dispatching service unless such workers were unavailable 
from that source (J.A. 37, 49, 56; 62-63). The agreement 
stated this requirement in the following terms (J.A. 62-63) : 


Casual employees shall, wherever the Union main- 
tains a dispatching service, be employed only on a 
seniority basis in the Industry whenever such senior 
employees are available. An available list with senior- 
ity status will be kept by the Unions, and employees 
requested will be dispatched upon call to any employer 
who is a party to this Agreement. Seniority rating of 
such employees shall begin with a minimum of three 
months service in the Industry, irrespective of whether 
such employee is or is not a member of the Union. 


ee by any employer shall 
ployee from senior- 

all be employed by 

s Agreement in 
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Union or the dispatching hall designated by the Union 
for such help. In the event the employer is notified 
that such help is not available, or in the event the em- 
loyees called for do not appear for work at the time 
esignated by the employer, the employer may hire 
from any other available source. 


Lester H. Slater was a member in good standing of peti- 
tioner Local 357 (J.A. 49). For some two years he had 
secured casual employment through the dispatching service 
maintained by Local 357 (J.A. 55). However, on August 
27, 1955, he obtained employment with the Company as a 
casual employee without clearance through the dispatching 
service (J.A. 49, 54-55). On November 10, 1955, upon learn- 
ing that Slater had secured casual employment without 
referral from the dispatching service, an officer of Local 
357 responsible for maintaining observance of the agree- 
ment requested the Company to cease employing Slater as 
a casual employee except on proper referral through the 
dispatching service (J.A. 39, 49-50, 55). The Company 
honored the request in accordance with its agreement 
(ibid.). The Company had originally hired Slater as a 
casual employee without referral from the dispatching serv- 
ice based on a misapprehension that Local 357 had author- 
ized Slater to seek casual employment by means other than 
recourse to the dispatching service (J.A. 54-55). Local 357 
informed the Company and Slater that it had no objection 
to the Company’s direct hire of Slater as a regular em- 
ployee if it so desired, the requirement of referral through 
the dispatching service applying only to casual employment 
(J.A. 52). 


There was no claim or evidence that Local 357 applied 
the dispatching service in a discriminatory fashion for the 
more than one year that it had been in operation (J.A. 
56-57, 58). 


The trial examiner recommended dismissal of the com- 
plaint but the Board reversed. The Board found that the 
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agreement was invalid on its face in that it obligated the 
Company to hire casual employees exclusively through the 
dispatching service maintained by Local 357 (J-A- 37-38). 
It stated that (iid.): 


agreement between an em- 

ard has recently held, con- 

gement of 

p unless the explicitly 
Selection of appli 


diserimin: 


s where noti 


nt. 
ty of an exclusive 
the contract to which Respon 
Company] are parties. Under all 
that the Respondent Com- 
8(a)(3) and (1) of the Act, 
and the Respon' has violated Section 8(b) 
(2) and (1) (A) of the Act, by giving effect to the hir- 
ing provisions of their contract. 


The Board rested this conclusion upon its recent decision 
in Mountain Pacific Chapter of the Associated General Con- 
tractors, 119 NLR 
that case that: the 
on dispatch fr 
the fact of unf 
(id. at 896) ; in exer 
infer that the Union in its concession by an 
eye towards winning ¢ a membership obli- 
gation or union fealty . . oyees will therefore 
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strive “to ingratiate themselves with the Union” (id. at 
895), and hence “the inference of encouragement of union 
membership is inescapable” (id. at 896) ; accordingly, “the 
inherent and unlawful encouragement of union membership 
that stems from unfettered union control over the hiring 
process would be negated, and we would find an agreement 
to be nondiscriminatory on its face, only if the agreement 
explicitly provided” for the three requirements previously 
quoted (id. at 897).* 


Member Murdock dissented in Mountain Pacific (id. at 
887-891). He explained that: “For more than 7 years it 
has been well-established Board law, judicially approved in 
every circuit court of appeals in which the issue was raised, 
that an exclusive nondiscriminatory hiring hall is not per se 
unlawful” (id. at 887); the true rule is “that where the 
General Counsel had proved that an ostensible nondis- 
criminatory hiring hall was, in fact, operated as a closed © 
shop or in an otherwise discriminatory manner, the practice 


was unlawful” (id. at 890-891) ; “in the instant case”, on the 
contrary, “the majority presumes that the Union will ad- 


2In this case, the complaint, which was issued on May 18, 1956, 
was tried before the Board by the General Counsel on the theory 
that the dispatching service provision was invalid on its face be- 
cause it assertedly delegated to the union complete control over 
seniority. The trial examiner found that, even assuming the prem- 
ise that a union’s exclusive determination of seniority is invalid 
per se (which we do not grant), the agreement in this case did not 
vest the union with any such authority (J.A. 56-61). The examiner 
had initially observed, in accordance with the General Counsel’s 
position before him, that ‘‘the provision relative to the dispatching 
service qua dispatching service, restricted as it was to casual em- 
ployees, is admittedly valid’’ (J.A. 49). The trial examiner’s 
intermediate report was issued October 9, 1956 (J.A. 37). Four- 
teen months later, on December 14, 1957, the Board decided Moun- 
tain Pacific. Then, on October 31, 1958, more than ten months 
later, the Board decided this case on the authority of its interim 
decision in Mountain Pacific, disregarding the theory upon which 
the General Counsel had tried the complaint. 
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minister an otherwise lawful contract in an unlawful man- 
ner. This presumption is made conclusive unless the con- 
tract includes objective criteria which will explain and 
justify the exclusive aspect of hiring hall referrals” (zd. at 

” 388-889) ; this “amounts to nothing more than a finding that 
an otherwise lawful contract is unlawful unless the parties 
agree to include words expressing their lawful motivation” 
(id. at 890). 

The Board further concluded, based on its foundation 
finding that the requirement of referral for casual employ- 
ment through the dispatching service was unlawful per se, 
that the Company’s denial of casual employment to Slater, 
based on Local 357’s request, except on proper referral, 
constituted a violation of Section 8(a)(3) and (1) of the 
Act by the Company and a violation of Section 8(b)(2) and 
(1)(A) by Local 357 (J.A. 39). 

The Board entered an order against the Company and 
Local 357 requiring inter alia that (1) they cease giving 
effect to any agreement “which unlawfully conditions the 
hire of applicants for employment, or the retention of em- 
ployees, upon referral or clearance” by a labor organi- 
zation; (2) they jointly and severally reimburse Slater for 
any loss sustained by him by reason of the referral require- 
ment; and (3) they jointly and severally reimburse all 
casual employees for any initiation fees and dues paid by 
them to Local 357 beginning with the period six months 
preceding the filing and service of the charge (J.A. 39-44).? 
In explanation of the requirement that the initiation fees 
and dues be reimbursed the Board stated that (J.A. 40): 

By the illegal hiring provisions of their contract, the 
Respondents have unlawfully encouraged employees to 
join the Respondent Union in order to obtain casual 
employment, thereby inevitably coercing those em- 


2 The requirement to reimbuse Slater for loss of earnings and the 
casual employees for initiation fees and dues is tolled for the period 
that the intermediate report was outstanding, the examiner having 
dismissed the complaint (J.A. 40-41, and n. 5). 
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ployees to pay union initiation fees and dues. It would 
not effectuate the policies of the Act to permit the re- 
tention of the payments of these union initiation fees 
and dues which have been unlawfully exacted from 
casual employees. As part of the remedy, therefore, 
we shall order the respondents jointly and severally 
to refund to the casual employees involved the initi- 
ation fees and dues paid by them as a price for their 
employment. This remedy of reimbursement is, we 
believe, appropriate and necessary to expunge the 
coercive effect of Respondents’ unfair labor practices. 


STATEMENT OF POINTS 
The Board erred in: 


1. Finding that the agreement establishing the dispatch- 
ing service was invalid on its face. 


2. Finding that the denial of casual employment to Les- 
ter Slater except on proper referral from the dispatching 
service was unlawful. 


3. Ordering Local 357 and the Company jointly and 
severally to reimburse the casual employees for the union 
dues and initiation fees paid by them to Local 357. 


SUMMARY OF ARGUMENT 
I 


The section of the collective bargaining agreement pro- 
viding for the establishment of the dispatching service is 
not invalid on its face, nor is the denial of casual employ- 
ment to Slater except on proper referral from the dispatch- 
ing service illegal. 


1. The provision of the agreement establishing the dis- 
patching service stipulates that hiring of casual employees 
shall be based on referral from the dispatching service. 
Seniority governs dispatch and is determined by industry 
service. And seniority commences on three months industry 
service “irrespective of whether such employee is or is not 
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a member of the Union.” Accordingly, not only does the 
agreement affirmatively establish that seniority is the con- 
trolling standard, but it also expressly negatives union 
membership or the lack of it as a factor in its determination. 


2. The dispatching service maintained by Local 357 is 
an example of what is commonly known as the union hiring 
hall. Hiring halls predominate in such important industries 
as maritime, stevedoring, and the building and construction 
trades, where employment is characteristically fluid and 
sporadic and the recruitment of a labor force by @ par- 
ticular employer is tailored to the requirement of a par- 
ticular job. The confinement of the dispatching service in 
this case to the hire of casual employees identifies the ele- 
ment of the employment relationship which is ordinarily 
the reason for the operation of a hiring hall. It is designed 
to bring the worker and the job together by funneling both 
to a central point from which employment can be sought 
and obtained, regularized and shared, on an evenhanded 
basis. The union hiring hall is thus addressed to and solves 
a real economic need. 


3. The crux of the unfair labor practice prohibited by 
Section 8(a)(3) and (b)(2) is encouragement or dis- 
couragement of union membership by discrimination in em- 
ployment. The operation of the dispatching service in 
accordance with the agreement entails no discrimination in 
employment. The dispatching service applies to all seeking 
casual employment, is open to all, and is open to all on the 
same terms. Nor is denial of casual employment to Slater 
except on proper referral discriminatory. This simply re- 
quires Slater to perform his contractual obligation, the 
same as all other casual employees, to seek casual employ- 
ment solely through the service. To require adherence to 
a collective bargaining agreement by the employees it cov- 
ers is not discrimination in employment. 


In the absence of discrimination in employment, it is 
irrelevant for the Board to assert that the operation of the 
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dispatching service inherently encourages union member- 
ship. All benefits obtained by unions encourage member- 
ship, but gly that encouragement which flows from dis- 
crimination in employment is prohibited. There was in this 
case no encouragement of union membership, purposeful 
or presumed, in any sense, referrable to either the em- 
ployee’s status as a union member or his performance of the 
obligations of union membership. 


Nor was there any violation of Section 8(a)(1) or 
(b)(1)(A) of the Act. These safeguard employees from 
abridgment of their “exercise of the rights guaranteed in 
Section 7,” and the latter confers on employees the right to 
“refrain from” union or concerted activity. The only activ- 
ity in this case in which the employees were required to 
engage, and from which Slater sought to “refrain”, was to 
seek casual employment only through the dispatching serv- 
ice if they chose to seek it at all. This is an obligation im- 
posed by contract. Section 7 confers no protected right 
upon an employee to refrain from complying with the 
agreement. 


4. It is settled law that it is legal to establish by contract 
that a union shall refer employees for work, so long as 
referral is made upon a nondiscriminatory basis, the em- 
ployee being neither denied referral nor granted preference 
based on union membership or the performance of the obli- 
gations of union membership. L[lustrative is the recent 
decision of the Court of Appeals for the First Circuit 
(NV. L. RB. B. v. International Association of Heat and Frost 
Insulators, 261 F. 2d 347, 350) : 


It is not illegal for an employer to rely upon a union 
to provide it with employees. In some industries such 
as construction and shipping, where much of the work 
is necessarily of an intermittent nature and the em- 

loyer’s need for workers varies from day to day, a 
hirn g hall or referral system has sprung up. Under 


this system the employer calls the union to supply him 
with the necessary workers. However, if this system 
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operates so as to discriminate against non-union 
workers and makes possible only the employment of 
union members, it is an unfair labor practice. 


5, The Board’s invalidation of the dispatching service 
rests exclusively on its presumption that the union will 
operate it discriminatorily. To indulge this presumption of 
illegal conduct is in fundamental conflict with the civilized 
premise that the “law will never presume that parties in- 
tend to violate its precepts. .. .” Owings v. Hull, 9 Pet. 607, 
628. An illegal “purpose is not to be presumed. The pre- 
sumption is the other way. To be established it must be 
proved.” Mitchell v. United States, 21 Wall. 350, 353. And 
in this case the proven facts do not permit but negative 
a conclusion that the dispatching service was actually 
discriminatorily operated or that the agreement contem- 
plated any discrimination. 


6. The Board has created a presumption that a union 
will operate a referral system of employment discrimi- 
natorily and it has further held that there is no means of 
overcoming this presumption short of acquiesence in incor- 
porating into the agreement the three requirements the 
Board decrees. But the Board is without power to require 
insertion of substantive terms into a collective bargaining 
agreement as its price for the valid establishment of a 
referral system. And the three requirements formulated 
by the Board are in themselves objectionable. The Board 
thus begins with a presumption of illegality, which it has no 
power to indulge, and proceeds to the requirement that cer- 
tain provisions be inserted into the agreement in order to 
overcome the presumption, which it has no power to impose. 


I 


The Board’s order requiring the Company and Local 
357 jointly and severally to reimburse the casual employees 
for the union dues and initiation fees they paid is a punitive 


il 


exercise of the Board’s remedial authority not adapted to 
the situation requiring redress. 


1. The refund order is based on an attenuated series of 
inferences: the Board presumes the union will operate the 
referral system discriminatorily; from this it infers that 
employees join the union in order to escape discrimination ; 
it next asserts that, since the act of joining the union was 
induced by fear of discrimination, payment of dues and fees 
was the product of illegal inducement; and it concludes that 
the dues and fees should therefore be refunded. 


The argument is fallacious on numerous grounds: 


(a) The sole basis for the Board’s finding of a violation 
is the omission from the agreement of the three require- 
ments. But the Board’s argument in support of the refund, 
if valid at all, is just as valid if the agreement incorporates 
the three requirements. If, as the Board presumes, the 
union will operate the referral system discriminatorily in 


disregard of the statute, what is there to say that the union 
will not operate it discriminatorily despite the incorpo- 
ration of the three requirements into the agreement? The 
Board can hardly justify a refund order, where the alleged 
wrong is based upon the omission from the agreement of 
the three requirements, upon a line of reasoning which 
would hold just as true even if the omission were rectified. 


(b) The Board assumes that the casual employees joined 
the union after the institution of the dispatching service. 
For if the employees joined the union before the operation 
of the dispatching service began, there is no basis for the 
Board’s assumption that the employees joined in order to 
protect their employment from discriminatory denial of 
referral. Membership which preceded the dispatching 
service could not have been caused by it. The Board as- 
sumes this critical fact—that membership followed rather 
than preceded the dispatching service—without an iota of 
evidence to support the assumption. 
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(c) The fundamental vice in the Board’s position lies in 
its assumption, made in disregard of the whole history of 
the growth of the labor movement, that the employees had 
no important incentive to join Local 357 except to escape 
its presumed discrimination against them. But labor 
unions “were organized out of the necessities of the situa- 
tion. A single employee was helpless in dealing with an 
employer. * * * Union was essential to give laborers 
opportunity to deal on equality with their employer.” 
American Steel Founders v. Tri-City Central Trades 
Council, 257 U.S. 184, 209. There is no evidence in the 
record in this ease to support an assumption that the union 
membership of the casual employees was not part of this 
main stream. It “is left to mere conjecture to what extent 
membership . . . was induced by any illegal conduct. ... 
To say that of the... [casual employees] who did join 
there were not those who joined voluntarily ... would be 
to indulge an extravagant and unwarranted assumption.” 
Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197, 238. 


2. It is uncontested that Local 357 is the free choice of 
a majority of the employees to represent them in collective 
bargaining. Experience has demonstrated overwhelmingly 
that employees who choose to be represented by a union 
in collective bargaining also choose to pay union dues and 
fees to it, There is nothing in this record to warrant any 
different assumption by the Board in this case. 


3. Employees voluntarily pay fees and dues because 
they know they cannot have the benefits of union repre- 
sentation without contributing to its cost. To require the 
reimbursement of dues and fees means that the casual 
employees will have received the benefits without sharing 
in paying the price. But it does not mean simply that. 
The moneys for reimbursement must come from some- 
where, and insofar as Local 357 is concerned, they must 
come from the fees and dues paid by the regular employees 
to whom the refund order does not apply. It serves no 
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policy of the Act to have the regular employees pay for 
the benefits secured equally by the casual employees. Nor 
does it serve any policy to drain a union’s treasury and 
thus impair its capacity to fulfill its intraunion programs 
such as death, disability, insurance, and vacation benefits. 

4. The current use of the refund order is in deliberate 
disregard of the Board’s limited remedial authority. It 
was applied in this case as part of the Board’s overall plan 
to coerce employers and unions into incorporating into 
their agreements establishing referral systems of employ- 
ment the three requirements devised by the Board and 
to penalize them for failing to acquiesce in the Board’s 
command. 


ARGUMENT 


I. It is not an unfair labor practice to incorporate a 


requirement in a collective bargaining agreement 
that casual employment shall be secured solely 
through a dispatching service maintained by the 


union and to enforce that requirement by denying 
casual employment to a worker except on proper 
referral. 


On the merits the basic question in this case is whether 
a union may lawfully operate a dispatching service, in 
accordance with a collective bargaining agreement provid- 
ing that employers shall hire casual employees solely upon 
referral from the service unless workers are not available 
from that source, without incorporating into the agreement 
the three requirements that the Board decrees. To show 
that this question should be answered yes, we shall (1) 
analyze the terms of the agreement and describe the eco- 
nomic problem to which such agreements are addressed ; 
(2) analyze the terms of the statute and consider the 
authoritative gloss which the precedents have given the 
statute; and (3) treat with the Board’s presumption that 
the union will act discriminatorily and its further assertion 
that this presumption can only be overcome by explicit 
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incorporation into the agreement of the three requirements 
formulated by it. 


A. The Terms Of The Agreement Pertaining To The 
Dispatching Service. 

The agreement provides that, where an employer oper- 
ates within the territorial jurisdiction of a local union 
maintaining a dispatching service, an employer who desires 
to hire a casual employee “shall first call the Union or 
the dispatching hall designated by the Union for such help” 
(J.A. 63). Hiring of casual employees “from any other 
available source” is permissible if the dispatching service 
notifies the employer that “such help is not available” 
through it, or if the employees dispatched “do not appear 
for work at the time designated by the employer” (J.A. 63). 


Seniority governs dispatch. “Casual employees shall... 
be employed only on a seniority basis in the Industry 
whenever such senior employees are available” ; “No casual 
employee shall be employed by any employer . . . in viola- 
tion of seniority status if such employees are available...” 
(J.A. 62-63). Industry service determines the seniority of 
casual employees and union membership or the lack of it 
is expressly excluded as a criterion. “Seniority rating of 
such employees shall begin with a minimum of three months 
service in the Industry, irrespective of whether such em- 
ployee is or is not a member of the Union” (J.A. 63). 
Seniority may be broken by discharge. “Discharge of any 
employee by any employer shall be grounds for removal 
of any employee from seniority status” (J.A. 63). Finally, 
“An available list with seniority status will be kept by the 
Unions, and employees requested will be dispatched upon 
call to any employer who is a party to this Agreement” 
(J.A. 62). 


In short, hiring of casual employees is based on referral 
from the dispatching service. Seniority governs dispatch 
and is determined by industry service. And seniority com- 
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mences on three months industry service “irrespective of 
whether such employee is or is not a member of the Union.” 
Accordingly, not only does the agreement affirmatively 
establish that seniority is the controlling standard, but it 
also expressly negatives union membership or the lack of 
it as a factor in its determination. 


B. The Economic Problem To Which Exclusive Referral 
Agreements Are Addressed. 


The dispatching service maintained by Local 357 is an 
example of what is commonly known as the union hiring 
hall. Hiring halls predominate in such important industries 
as maritime, stevedoring, and the building and construction 
trades, where employment is characteristically fluid and 
sporadic and the recruitment of a labor force by a particu- 
lar employer is tailored to the requirement of a particular 
job. The confinement of the dispatching service in this 
ease to the hire of casual employees identifies the element 


of the employment relationship which is ordinarily the 
reason for the operation of a hiring hall. It is designed 
to bring the worker and the job together by funneling both 
to a central point from which employment can be sought 
and obtained, regularized and shared, on an evenhanded 
basis. 


It is common ground that the union hiring hall is ad- 
dressed to and solves a real economic need. The Board in 
Mountain Pacific Chapter of the Associated General Con- 
tractors, 119 NLRB 883, 896, n. 8, stated that: 


It was to eliminate wasteful, time-consuming, and 
repetitive scouting for jobs by individual workmen and 
haphazard uneconomical searches by employers that 
the union hiring hall as an institution came into being. 
It has operated as a crossroads where the pool of em- 
ployees converges in search of employment and the 
various employers’ needs meet that confluence of job 
applicants. 
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The General Counsel of the Board stated concerning the 
hiring hall in the maritime industry that :* 


... anyone familiar with the peculiar characteristics 
of maritime employment would agree that the recruit- 
ing of employees through hiring halls has vastly 
helped to avoid the graft, favoritism and indignities 
which in past years have attended job seeking in the 
industry, and that hiring halls have made possible a 
fair rotation of jobs and an even supply of labor in 
the best interests of seamen and shipowners alike. 


And he further stated concerning the hiring hall in the 
building and construction industry that * 


The building and construction industry is another 
and perhaps more familiar example. Needless to say, 
that industry is in many ways unique. It fits into few 
of the orthodox categories of industry or employment 
with which the Board prior to 1947 had been accus- 
tomed to deal. In the first place the industry is mobile. 
Generally speaking, the work of the industry is per- 
formed on separate project sites rather than at fixed 
locations. Contractors bid on or otherwise obtain a 
construction job, make arrangements to place the 
necessary equipment on the site, and hire the skilled 
artisans and laborers they need for the particular job. 
Upon completion of the job, they move on to a new 
job site and repeat the process. Of necessity, then, 
workers in the industry are rarely attached to a single 
employer. In the course of a given work year, em- 
ployees are employed by a number of different con- 
tractors on a number of different construction sites. 
Employment is thus temporary and intermittent in 
nature. 


This kind of employment relationship creates special 
problems both for the contractor and for the worker. 
The contractor, before he bids on or undertakes a 
project, must be apprised of such vitally relevant 


*Fenton, Union Hiring Halls Under The Taft-Hartley Act, 9 
Lab. L. Jour. 505, 507 (1958); see also, Fenton, Address of June 
27, 1958, 42 LRRM 101, 103. 

5 Ibid. 
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factors as the availability of a specialized labor force 
in the area where the project is to be performed and 
the cost of such a labor force. If he is a general con- 
tractor and will require one or more subcontractors 
to complete the job—as often as not a completion date 
for the project is fixed, and failure to meet that date 
invokes penalties—he also needs to have information 
relevant to their needs and costs. When he actually 
undertakes the job, it is imperative that the workmen 
he procures actually possess the skills which he re- 

aires. Without laboring the point too much, it is 
obvious that the contractor, who is frequently a 
stranger to the area involved, cannot fulfill his needs 
on the basis of approaching individual workmen. The 
nature of his operation is such that he requires some 
central source both for his information and for his 
employment needs. 


The individual workman in the construction indus- 
try is likewise handicapped. Unlike his counterpart, 
the industrial employee, he has no fixed locations at 
which he can apply for work. Construction projects 
are scattered, often located in remote areas, and ad- 
vance information as to their location and employ- 
ment needs is not widespread. Moreover, the prac- 
ticability of a search for employment under these ad- 
mittedly adverse conditions is aggravated by the fact 
that the employment, when and if obtained, is likely 
to be for a short term. By the same token, the con- 
struction worker, because of the very nature of the 
industry, lacks the assurance which his industrial 
counterpart has, namely, that proficiency in the per- 
formance of the job which he obtains is at least a mini- 
mum guarantee of continued employment. 

Union hiring halls and referral systems are an an- 
swer to these reciprocal needs of the contractor and 
the worker. 

The Joint Committee on Labor-Management Relations 
described the stevedoring situation on the west coast water- 
front before the establishment of hiring halls as follows 
(S. Rep. No. 986, Pt. 5, 80th Cong., 2d Sess., 36-37) : 


As the shape-up operates, each pier where work is 
to be done constitutes a labor market of its own. All 
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longshoremen in search of jobs line up outside that 
pier and wait for the stevedore foreman to come along, 
tell them to shape up jn a semicircle around him, and 
select the particular workers he needs. Those not 
selected must go to another pier and try again or wait 
(out in the weather or in the nearest saloon) for the 
next shape. 


Under the shape-up system, there are usually sev- 
eral times as many men attached to the labor force 
as there are full-time jobs available on an average 
working day. The intense competition for employ- 
ment resulting from this chronically glutted labor 
market leads to most vicious abuses, favoritism, dis- 
crimination, and downright bribery in hiring methods.* 


¢ The employment of longshoremen on the New York-New Jersey 
piers through the shape-up without a hiring hall led to the enact- 
New York-New Jersey Waterfront Commission Act 
(McKinney’s New York Unconsolidated Laws, §6700; New Jersey 
Stat. Ann. §32:23; 67 Stat. 541; in 4 L. R. R. State Laws 42 :277) 
in an effort to regularize waterfront employment. Section I Article 
I of the findings and declarations of that Act states that: 


The States of New York and New Jersey hereby find and 
declare that the conditions under which waterfront labor is 
employed within the port of New York district are depressing 
and degrading to such labor, resulting from the lack of any 
systematic method of hiring, the lack of adequate information 
as to the availability of employment, corrupt hiring practices 
and the fact that persons conducting such hiring are fre- 
quently criminals and persons notoriously lacking in moral 
character and integrity and neither responsive or responsible 
to the employers nor to the uncoerced will of the majority of 
the members of the labor organizations of the employees; that 
as a result waterfront laborers suffer from irregularity of em- 
ployment, fear and insecurity, inadequate earnings, and un- 
duly high accident rate, subjection to borrowing at usurious 
rates of interest, exploitation and extortion as the price of 
securing employment and 2 loss of respect for the law; that 
not only does there result a destruction of the dignity of an 
important segment of American labor, but a direct encourage- 
ment of crime which imposes a levy of greatly increased costs 
on food, fuel and other necessaries handled in and through the 
port of New York district. 
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Member Philip Ray Rodgers of the National Labor Rela- 
tions Board stated in an address at the University of Wash- 
ington on March 12, 1959 that: 


There is no question that in many industries the 
hiring hall or referral system performs a valuable 
function. This is especially so in industries where jobs 
are of relatively short duration and of changing loca- 
tion as in the building and construction industry. 
Properly operated, hiring halls provide a fair and effi- 
cient method of bringing employees together with jobs 
to fit their skills without the necessity of their making 
endless rounds of scattered employers’ establishments. 
They also benefit employers by enabling them to recruit 
: labor force of the required skills quickly and efficient- 

'y. 


And Member John H. Fanning similarly stated in an ad- 
dress before the American Society for Personnel Admin- 
istration at Jacksonville, Florida on February 6, 1959 that: 
“the Board recognized that hiring halls in many areas of 


industry have been of great usefulness to employees and 
employers, assuring the former of a fair distribution of 
available employment and the latter of a standard of 
competence they could not otherwise readily secure.” 


C. The Validity Of The Dispatching Service Under The 
Express Provisions Of The Act. 


With the illumination provided by the economic reason 
for being of hiring halls we turn to consider whether the 
dispatching service in this case, provided for and operated 
under the terms of the collective bargaining agreement, 
offends Section 8(a) (3) and (b) (2) of the Act as the Board 
found. 


Section 8(b)(2) makes it an unfair labor practice for a 
labor organization or its agents “to cause or attempt to 
cause an employer to discriminate against an employee in 
violation of subsection (a) (3). . . .” Section 8(a)(3) makes 
it an unfair labor practice for an employer “by discrimina- 
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tion in regard to hire or tenure of employment or any term 
or condition of employment to encourage or discourage 
membership in any labor organization. ... a 


The crux of the prohibition therefore is encouragement 
or discouragement of union membership by discrimination 
in employment. As the Supreme Court has explained 
(Radio Officers’ Union v. N.LR.B., 347 U.S. 17, 42-43): 


The language of §8(a) (3) is not ambiguous. The un- 
fair labor practice is for an employer to encourage 
or discourage membership by means of discrimination. 
Thus this section does not outlaw all encouragement 
or discouragement of membership in labor organiza- 
tions; only such as is accomplished by discrimination 
is prohibited. Nor does this section outlaw discrimina- 
tion in employment as such; only such discrimination 
as encourages or discourages membership in a labor 
organization is proscribed. 


‘And it is clear that “Congress intended the employer’s 
purpose in discriminating to be controlling” (id. at 44), 


although “specific proof of intent is unnecessary where 
employer conduct inherently encourages or discourages 
union membership” (id. at 45). 


Turning to this case, the operation of the dispatching 
service in accordance with the terms of the agreement can 
be no violation because it entails no discrimination in 
employment. The dispatching service applies to all em- 
ployees within the industry who seek casual employment 
from contracting employers. The same standard of senior- 
ity is uniformly applicable to all the employees. And that 
standard is expressly made to operate evenhandedly “ir- 
respective of whether such employee is or is not a member 
of the Union.” Thus, the dispatching service applies to all 
seeking casual employment, is open to all, and is open to 
all on the same terms. 


The operation of the dispatching service, not discrimina- 
tory in its general applicability, was not discriminatorily 
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applied to Slater. He was a member of Local 357 in good 
standing. There was no showing that he was in default 
in the performance of any obligation of union membership. 
Accordingly, neither lack of union membership nor default 
in the discharge of an obligation of union membership could 
be, and there is no claim, showing, or finding that these 
were, the foundation for any action against Slater. On the 
contrary, the express finding is that the Company discon- 
tinued Slater’s employment as a casual employee solely 
because he had obtained casual employment with it with- 
out recourse to the dispatching service, in compliance with 
Local 357’s request not to employ him in that capacity 
except on proper referral. (J.A. 49-55). To have permitted 
Slater to retain his casual employment with the Company, 
secured by him in violation of the agreement, would have 
been to discriminate in his favor and against all the other 
employees who were fulfilling their contractual obligation 
to work through the dispatching service. Action by an 
employer and a union to secure an employee’s adherence 
to the terms of an agreement is not and cannot be dis- 
crimination in employment. N.L.R.B. v. Furriers Joint 
Council, 224 F. 2d 78 (C.A. 2), affirming the views of the 
dissenting Board member and the examiner, 108 N.L.R.B. 
1506, 1511, 1520-1522; N.L.R.B. v. Rockaway News Supply 
Co., 345 U.S. 71, 80. And so, as the examiner concluded, 
“the employer’s refusal, on demand of the Union, to con- 
tinue to employ Slater as a casual employee unless and 
until he was dispatched to the job by the Union, constituted 
no violation of the Act on the part of either the Union or 
the Employer” (J.A. 49-50). 


In the absence of discrimination in employment, it is 
bootless for the Board to asseverate, as it does, that the 
operation of the dispatching service inherently encourages 
union membership. So does the negotiation by a union of 
a substantial wage increase. So does a union’s success in 
securing shorter hours, liberal retirement pensions, ade- 
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quate severance pay, ample sick leave, and effective griev- 
ance adjustment. Are these too outlawed because they 
encourage union membership? 


The dispatching service is in the same class. It is an 
economic instrument valuable to the employers and em- 
ployees in regularizing casual employment. A labor organ- 
‘zation is @ service institution, and whenever it does its job 
well, it encourages union membership. Necessarily, there- 
fore, as the Supreme Court stated, only such encourage- 
ment or discouragement of union membership “as is ac- 
complished by discrimination is prohibited” (supra, p. 20). 
There was no discrimination here. 


The Board’s asseveration of encouragement of union 
membership also glosses over the fact that is is the em- 
ployer’s “purpose” to encourage which is “controlling” 
(supra, p. 20). “[S]pecific proof of intent” is unnecessary 
only in the sense that its existence is inferrable from the 
character and consequence of the conduct. The only 
relevant conduct disclosed in this case is the operation of a 
dispatching service not discriminatory either in its general 
or specific application. From these bare facts nothing is 
inferrable as to either the Company’s or Local 357’s pur- 
pose except that they sought to regularize casual employ- 
ment and to require an employee who circumvented his 
contractual obligation to adhere to it. Especially is this so 
when it is remembered that the Company and Local 357 
were operating under a master agreement negotiated by 
fifteen local unions and an association representing about 
one thousand employers. Surely an industry-wide purpose 
to engage in prohibited encouragement of union’ member- 
ship is not inferrable. 


The difference between this case and the situations where 
intent may be presumed is evident from the three cases 
which were united in the single opinion in Radio Officers. 
In Radio Officers itself the union sought, contrary to the 
terms of the agreement, to require the hire of employees 
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solely upon referral from the hiring hall; access to the 
hiring hall was restricted to union members in good stand- 
ing; and the union placed a member in bad standing and 
declined to clear him for employment because of his failure 
to adhere to a membership rule (347 U.S. at 28-33). In 
Teamsters, an employee’s seniority was reduced because of 
delinquency in his payment of union dues although no valid 
union security agreement was in effect authorizing com- 
pulsory dues payment (id at 24-28). In Gaynor, the em- 
ployer withheld wage and vacation benefits from nonmem- 
bers of a union, while granting these benefits to union mem- 
bers who, except for their membership status, were in the 
same position as the nonmembers (id. at 34-38). Thus, in 
each case, detriment to the employee was directly referable 
to union membership, an obligation of union membership, 
or both. In this case, on the other hand, the dispatching 
service is not based on either union membership or an ob- 
ligation of union membership. 


In short, there can be no violation of Section 8(a) (3) and 
(b)(2) in this case for two reasons: First, there was no 
discrimination in employment, which renders irrelevant 
any inquiry into encouragement of union membership; 
second, there was no encouragement of union membership, 
purposeful or presumed, in any sense referable to either 
the employee’s status as a union member or his obligation 
of union membership. 


We reach the question whether, apart from Section 
8(a)(3) and (b)(2), there was a violation of Section 8(a) 
(1) and (b)(1)(A.) The Board’s finding of a violation of 
the latter provisions is derived solely from its finding of a 
violation of the former and has no independent significance. 
The two fall together. 


We anticipate that the Board may nevertheless argue 
that, even if a violation of Section 8(a)(3) and (b)(2) is 
not established, a violation of Section 8(a)(1) and (b)- 
(1)(A) is made out. This is a horse quickly curried. Sec- 
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tion 8(a)(1) makes it an unfair labor practice for an em- 
ployer “to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in section 7”, and 
Section 8(b)(1)(A) makes it an unfair labor practice for 
a union “to restrain or coerce. . . employees in the exercise 
of the rights guaranteed in Section 7. . . . ” Section 7 inter 
alia confers on employees the right to “refrain from” union 
or concerted activity. The only activity in this case in 
which the employees were required to engage, and from 
which Slater sought to “refrain”, was to seek casual em- 
ployment only through the dispatching service if they chose 
to seek it at all. This is an obligation imposed by contract. 
And it hardly needs to be labored that “employees lawfully 
pound by contract ... [are] not free to violate the agree- 
ment under the guise of engaging in concerted activities for 
mutual aid or protection or of refraining from so doing, 
within the meaning of Section 7”; “employees have no pro- 
tected right under Section 7 to violate the valid provisions 
of a collective bargaining agreement.” N L.B.B. v. Furriers 


Joint Council, 224 F. 2d 78, 80 (C.A. 2), affirming the views 
of the dissenting Board member and the examiner, 108 
NLRB 1506, 1511, 1520-1522; N.L.R.B. v. Rockaway News 
Supply Co., 345 U.S. 71, 80. And see the examiner’s dis- 
cussion in this case (J.A. 49-51). 


D. The Validity Of The Dispatching Service Under The 
Authoritative Gloss Which The Precedents Have 
Given The Statute. 


The authoritative gloss which the precedents have put 
on the Act confirms our analysis of the statutory terms and 
establishes the validity of the dispatching service in this 
case. That gloss can be put in a nutshell. It is lawful to 
establish by contract that a union shall exclusively refer 
employees for work, so long as referral is made upon a 
nondiscriminatory basis, an employee being neither denied 
referral nor granted preference based on union member- 
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ship or the performance of the obligations of union mem- 
bership. ~ 

A “referral system is not per se invalid” and its opera- 
tion becomes invalid only “if the union applies it dis- 
criminatorily.” N.L.R.B. v. Philadelphia Iron Works, Inc., 
211 F. 2d 987, 943 (C.A. 3). See also, Hichleay Corp. v. 
N.L.R.B., 206 F. 2d 799, 803 (C.A. 3). “The factor in a 
hiring hall arrangement which makes the device an unfair 
labor practice is the agreement to hire only union members 
referred to the employer.” Del E. Webb Construction Co. 
v. N.L.R.B., 196 F. 2d 841, 845 (C.A. 8). “The action of an 
employer in hiring workmen through a union, by means of 
referrals from the union, is held not to violate the Act, 
absent evidence that the union unlawfully discriminated in 
supplying the company with personnel.” N.L.R.B. v. F. H. 
McGraw and Co., 206 F. 2d 635, 641 (C.A. 6). 


This position was elaborated by the Court of Appeals for 
the Ninth Circuit (N.L.R.B. v. Swinerton & Walberg Co., 


202 F. 2d 511, 514, cert. denied, 346 U.S. 814): 


An employer violates §8(a)(3) and (1) of the Act 
if he requires membership in a labor organization as 
a condition precedent to employment. N.D.R.B. v. 
Cantrall, 9 Cir., 1953, 201 F. 2d 853. The Board has 
contended that adoption of a system of union referral 
or clearance also violates the Act absent a “guarantee 
that the union does not discriminate against non- 
members in the issuance of referrals.” We do not be- 
lieve National Union of Marine Cooks and Stewards, 
90 N.L.R.B. 1099 (1950), supports this view. Although 
it was there noted that the provisions of an applicable 
labor contract prohibited such discrimination, the 
Board did not indicate, that a referral system was per 
se improper absent a “guarantee” of non-discrimina- 
tion. Such a rule would in practical effect shift the 
burden of proof on the question of discrimination from 
the General Counsel of the Board to the eee 
The rule which we deem proper was reco 
the Board in Hunkin-Conkey Const. Co., Oo NI NLRB. 
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433 (1951), where it was said an agreement that hir- 
ing of employees be done only through a particular 
union’s office does not violate the Act “absent evidence 
that the union unlawfully discriminated in supplying 
the company with personnel.” 95 N.L.B.B. at 435. 


As the Court of Appeals for the First Circuit explained 
just recently (N.L.R.B. v. International Association of Heat 
and Frost Insulators, 261 F. 2d 347, 350) : 


Tt is not illegal for an employer to rely upon a union 
to provide it with employees. In some industries such 
as construction and shipping, where much of the work 
is necessarily of an intermittent nature and the em- 
ployer’s need for workers varies from day to day, a 
hiring hall or referral system has sprung up. Under 
this system the employer calls upon the union to sup- 
ply him with the necessary workers. However, if this 
system operates so as to discriminate against non- 
union workers and makes possible only the employ- 
ment of union members, it is an unfair labor practice. 


And the views which the First, Third, Sixth, Eighth, and 


Ninth Circuits united in expressing were stated in 1950 
by Senator Taft, the principal architect of the 1947 amend- 
ments of the Act (S. Rep. No. 1827, 81st Cong., 2d Sess., 
14): 


The National Labor Relations Board and the courts 
did not find hiring halls as such illegal, but merely 
certain practices under them. * * * Neither the law nor 
these decisions forbid hiring halls, even hiring halls 
operated by the unions, as long as they are not so 
operated as to create a closed shop ° * °. 


E. The Board’s Invalidation Of The Dispatching Service 
Based On Its Presumption That The Union Will 
Operate It Discriminatorily. 


The Board nevertheless holds that the provision estab- 
lishing the dispatching service is invalid on the face of 
the agreement. The route by which this conclusion is 
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reached may fairly be summarized as follows: The agree- 
ment Vests in the union exclusive authority to refer em- 
ployees for casual employment; “it is reasonable to infer” 
that the union will exercise its authority discriminatorily 
by denying referral to employees because of nonmember- 
ship or default in the performance of a membership obli- 
gation; this anticipated discrimination in employment in 
the operation of the dispatching service encourages union 
membership by inducing employees to join the union and 
adhere to its rules in order to avoid loss of work from 
incurrence of the union’s displeasure. Mountain Pacific 
Chapter of the Associated General Contractors, 119 NLRB 
883, 893-897. 


The Board’s invalidation of the dispatching service thus 
rests exclusively on its presumption that the union will 
operate it discriminatorily. To indulge this presumption 
of illegal conduct is in fundamental conflict with the 
civilized premise that the “law will never presume that 


parties intend to violate its precepts. . . . “Owings v. Hull, 
9 Pet. 607, 628. An illegal “purpose is not to be presumed. 
The presumption is the other way. To be established it 
must be proved.” Mitchell v. United States, 21 Wall. 350, 
353. What the Supreme Court said of interstate carriers 
applies with equal force to labor organizations (Cin., N.O., 
&T.P. Ry. Co. v. Rankin, 241 U.S. 319, 327) : 


It cannot be assumed, merely because the contrary has 
not been established by proof, that an interstate car- 
rier is conducting its affairs in violation of law. Such 
a carrier must comply with strict requirements of the 
Federal statutes or become subject to heavy penalties, 
and, in respect of transactions in the ordinary course 
of business, it is entitled to the presumption of right 
conduct. The law “presumes that every man, in his 
private and official character, does his duty, until the 
contrary is proved, it will presume that all things are 
rightly done, unless the circumstances of the case 
overturn this presumption, according to the maxim, 
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omnia presumuntur rite et solemnitur esse acta, donec 
probetur in contrarium.” 


In short, “A contract is not to be assumed to contemplate 
unlawful results unless a fair construction requires it upon 
the established facts.” Cin, P.B.S. & P.P. Co. v. Bay, 
200 U.S. 179, 184. The established facts in this case do not 
permit but negative a conclusion that unlawful results were 
contemplated. On the face of the agreement seniority gov- 
erns the operation of the dispatching service and seniority 
is to be determined “irrespective of whether such employee 
is or is not a member of the Union.” There is no claim or 
evidence that Local 357 applied the dispatching service in 
a discriminatory fashion for the more than one year it 
had been in operation (J.A. 56-57, 58). The single incident 
established in the record of specific application of the serv- 
ice shows that an employee who circumvented the service 
was required to adhere to his contractual obligation of 
securing casual employment through it. And there is noth- 
ing to show that the dispatching service was not established 


by the parties to realize its plain economic purpose of 
regularizing casual employment, of providing the employ- 
ers with an efficient means of hiring casual labor, and of 
assuring the employees of a fair, evenhanded, and dignified 
means of securing casual employment. 


And it will not do for the Board to say that other parties 
have operated other referral systems discriminatorily. We 
“do not think the evidence of what other people intended 
by other contracts of a similar character, however numer- 
ous, is sufficient of itself to prove that the parties to these 
contracts intended to violate the law or to justify .. . 
making such a presumption.” Rountree v. Smith, 108 U.S. 
269, 276. The Board asserts, and it is therefore its burden 
to establish (Clews v. Jamieson, 182 U.S. 461, 488-491), the 
invalidity on its face of this contract between these parties. 
“ ‘The burden of showing illegality is upon the party assert- 
ing it and it is not sufficient merely to create confusion and 
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suggests doubts as to its legality.’” Palmer v. Chamberlin, 
191 F. 2d 532, 539 (C.A. 5).’ 


We do not question the authority of the Board to draw 
reasonable inferences, presumably informed by its special- 
ized experience, from the “evidental facts.” Radio Officers’ 
Union v. N.L.B.B., 347 U.S. 17, 48-50. But there must be 
evidential facts from which to draw the inference. There 
are none here. An inference cannot be drawn from the air. 
Particularly the Board cannot say, in defiance of every 
tenet of civilized jurisprudence, that “it is reasonable to 
infer” that the contracting union will act discriminatorily. 
Mountain Pacific Chapter of the Associated General Con- 
tractors, 119 NLRB 883, 896. What this Court has twice 
said requires reiteration : “Commission expertise alone can- 
not support [such] pivotal assumption[s].” Harrell v. 
F.C.C., C.A.D.C. No. 14516, March 9, 1959, sl. op. p. 6. And 
especially is this so when the assumption is that a person 
will violate the law. 


F. The Three Requirements Which The Board States Must 
Be Incorporated In An Agreement In Order To 
Validate A Hiring Hall. 


The logic of the Board’s position would require it to con- 
clude that a hiring hall can never be validly established. 
The Board quivered on the brink of this conclusion but 
withdrew. It stated instead that (Mountain Pacific Chap- 


7*Such a contract being illegal is not to be presumed; it must 
be established in evidence.’’? Thorton v. Bank of Washington, 3 
Pet. 36, 42. ‘‘There being no evidence to the contrary, we must 
adopt the assumption of ordinary life and of law that the trustees 
... acted lawfully. ...” Korkly v. Springfield Institution For 
Savings, 245 U.S. 330, 336. ‘‘It is not to be presumed the parties 
intended to make a contract which the law does not allow’’ (Bank 
of Kentucky v. Adams Express Co., 93 U.S. 174, 181), and ‘‘an 
illegal intent accompanying the performance of a perfectly legal 
act cannot be presumed” (Clews v. Jamieson, 182 U.S. 461, 493). 
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ter of the Associated General Contractors, 119 NLRB 883, 
897): 


We believe, however, that the inherent and unlawful 
encouragement of union membership that stems from 
unfettered union control over the hiring process would 
be negated, and we would find an agreement to be non- 
discriminatory on its face, only if the agreement explic- 
itly provided that: 

(1) Selection of applicants for referral to jobs shall 
be on a nondiscriminatory basis and shall not be based 
on, or in any way affected by, union membership, 
bylaws, rules, regulations, constitutional provisions, 
or any other aspect or obligation of union member- 
ship, policies, or requirements. 

(2) The employer retains the right to reject any 
job applicant referred by the union. 

(3) The parties to the agreement post in places 
where notices to employees and applicants for employ- 
ment are customarily posed all provisions relating 
to the functioning of the hiring ent, includ- 
ing the safeguards that we deem essential to the legal- 
ity of an exclusive hiring agreement. 


‘And the Board later stated that, to validate a referral sys- 
tem, the “three criteria” laid down must be “met fully and 
im toto” in order to “save such an exclusive arrangement 
from the interdiction of the Act.” An agreement which 
does “not meet all of the criteria required . . . is ipso facto 
invalid and in violation of the Act.” K. M. & M. Con 
struction Co., 120 NLRB No. 140, 42 LRRM 1104, 1105-06. 

The vice of the Board’s position thus cuts deeper than 
even indulging a presumption of illegal conduct and shift- 
ing the burden of proof.* It is not simply a question of 


8 The “‘burden to make out a case of discrimination rests continu- 
ously on, and does not shift from, Board to Respondent.” N.L.B.B. 
v. Brady Aviation Corp., 224 F. 2d 23, 25 (CA. 5). See also, 
Local No. 3, United Packinghouse Workers of America v. N.L.B.B., 
210 F. 2d 325, 329 (CA 8), cert. denied, 348 U.S. 822; Interlake 
Iron Corp. v. N.L.B.B., 131 F. 2d 129, 184 (C.A. 7). 
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placing the risk of non-persuasion upon the accused rather 
than the accuser. For there is no means of persuading 
the Board of the licit purpose of the contracting employer 
and union short of acquiescence in incorporation into the 
agreement of the three requirements the Board decrees. 
As we now show, the Board is without power to require 
insertion of substantive terms into a collective bargaining 
agreement as its price for the valid establishment of a 
referral system of employment. 


1. “The goal of federal labor policy, as expressed in - 
the Wagner and Taft-Hartley Acts, is the promotion of 
collective bargaining; to encourage the employer and the 
representative of the employees to establish, through col- 
lective negotiation, their own charter for the ordering of 
industrial relations, and thereby to minimize industrial 
strife’? Local 24, Teamsters Union v. Oliver, 358 US. 
283, 295. In the achievement of this goal “the Board may 
not, directly or indirectly, compel concessions or otherwise 
sit in judgment upon the substantive terms of collective 
bargaining agreements.” N.L.R.B. v. American National 
Ins. Co., 343 U.S. 395, 404. What an agreement should 
contain “is an issue for determination across the bargain- 
ing table, not by the Board” (id. at 409); the parties “are 
to work out their agreement themselves” (Local 24, Team- 
sters Union v. Oliver, supra). 


For the Board to say that parties who desire to estab- 
lish a referral system of employment must contract for it 
on its terms or not at all is thus in fundamental conflict 
with the scheme of the Act. The Board “has no general 
commission to police collective bargaining agreements and 
strike down contractual provisions in which there is no 
element of an unfair labor practice” (Local 1976, United 
Brotherhood of Carpenters v. N.L.R.B., 357 U.S. 93, 108), 
and it a fortiori has no power effectively to compel addi- 
tions to the agreement regardless of any element of an 
unfair labor practice. The vice in the Board’s position is 
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thus twofold. It strikes down the contractually established 
dispatching service as invalid on its face although there is 
no element of an unfair labor practice in it except that 
which the Board draws from its presumption of unlawful 
conduct. It then confronts the parties with the choice be- 
tween foregoing a referral system or acquiescing in the 
Board’s formulation of it although the Board is without 
power to require incorporation of substantive terms into 
an agreement. The Board thus begins with a presumption 
of illegality, which it has no power to indulge, and proceeds 
to a requirement that certain provisions be inserted into 
the agreement in order to overcome the presumption, which 
it has no power to impose. 


2. The Board states that the agreement must “explicitly” 
provide that “The employer retains the right to reject any 
job applicant referred by the union.” This requirement is 
objectionable in three respects: 


(a) This requirement takes from the employer and the 


union the right to agree that a job applicant referred by 
the union shall not be rejected except for good cause. In 
a. question and answer guide to explain the application of 
Mountain Pacific the General Counsel of the Board stated 
unequivocally that this was his interpretation (5 CCH 
Lab. Law Rep. 150,087, p. 50, 269, question 15(f)): 
Question 15(f): One of the criteria set forth in 
Mountain Pacific is that the employer is es the right 
to reject a worker sent from the non-discriminatory 
list. Assuming that the union is operating the list in 
a non-discriminatory manner, may the union and con- 
tractors agree that workers will not be rejected, save 
for a good cause, ie. lack of qualifications, ability, 
ete.? Assuming that the answer is “yes” could the 
union and contractors agree to refer a dispute over 
what constitutes “good cause” to the grievance 
procedure? * * ° 


Comment: By the express terms of Mountain 
Pacific the contract between an employer and union 
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who are party to an exclusive hiring arrangement 
must provide, among other “safeguards,” that the 
“employer retains the right to reject any job applicant 
referred by the union” (emphasis supplied). | the 
ight of the unqualified language in which this criterion 
is phrased it would seem that the right of rejection 
contemplated thereby is an unconditional one, in no 
way limited, for example, by considerations of “good 
cause” such as Question 15(f) suggests. This conclu- 
sion appears supported, moreover, by the fact that 
this “safeguard” was clearly viewed by the Board as 
one wholly separate and a from the requirement 
that the parties must further agree to post not only 
this but also those provisions of the contract estab- 
lishing objective standards to be followed by the union 
in referring applicants for employment. Since such 
objective referral standards would themselves be 
based on the same factors which, as stated in Question 
15(f), would constitute “good cause,” ie. the ap- 
plicant’s “qualifications, ability ete.,” a right of re- 
jection limited to “good cause” would provide no ad- 
ditional “safeguard” and accordingly would not con- 
stitute a separate criterion such as would appear to 
be required by the Mountain Pacific decision. ° tre be 
This graphically illustrates the Board’s deep inroad into 
a subject which under the statute the parties are free to 
decide for themselves. Collective bargaining agreements 
almost universally safeguard employees from discharge or 
discipline except for good cause.’ It is a short step from 
this safeguard to contractual protection against arbitrary 
rejection of referred employees. Under the statute the 
decision whether or not to take this step is for the parties 
to make, not the Board. 


The point deserves emphasis. It is undisputed that the 
employer and union may provide that the basis for referral 


° Basic Patterns in Union Contracts, 40:1 (Bur. Nat’l. Aff., 4th 
ed. Oct. 1957); Bull. No. 908-5, Collective Bargaining Provisions, 
Discharge, Discipline, and Quits, U.S. Dep’t. Lab., Bur. Lab. Stat. 
(1948). 
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shall be such non-discriminatory standards as seniority, 
length of previous unemployment, qualifications for the 
work, and the like. But, says the Board, the employer 
must retain the right to reject any referred applicant. This 
means that if the union dispatches an employee it regards 
as competent, but the employer rejects him as incompetent, 
the employer must have the final say, with no leave even 
to adjust the dispute through the grievance and arbitration 
processes, And the same would be true of a dispute over 
seniority, length of unemployment, or any other objective 
criterion for dispatch. This is wholesale interference with 
free and private collective bargaining. 


(b) The Board deprives the parties of their power of 
decision without any justification for this action even on 
the Board’s analysis of the supposed mischief inherent in 
the referral system of employment. According to the Board 
the mischief lies in the union’s presumed discriminatory 
denial of referral to employees who are nonmembers or 
who are in default in the performance of a membership 
obligation. But this supposed mischief is not to any degree 
overcome by empowering the employer to reject an em- 
ployee who has been referred. The discrimination, if any, 
takes place upon the denial of referral. An employee who 
has been referred, and who is therefore the only one the 
employer can reject, cannot have been discriminated 
against. It hardly safeguards an employee from discrimi- 
natory denial of referral to deprive the union of the 
opportunity to bargain with and secure from the employer 
@ provision protecting the referred employee from arbi- 
trary rejection. 


(c) In fact, in this case, the employers in practice appear 
to have and exercise the authority to reject a referred 
employee deemed unsatisfactory (J.A. 34-35). The agree- 
ment does not negative this authority. It provides that the 
employers may “discharge any employee for services not 
deemed by the employer to be satisfactory,” subject to a 
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procedure by which the “Union . . . may protest any dis- 
charge believed by the Union to be unjustified” (J.A. 
63-64). This procedure is unavailable to a referred em- 
ployee who has been rejected, because he cannot be said 
to have been discharged before he has been hired. In 
practical effect, therefore, the requirement upon which 
the Board insists does in fact exist. We must accordingly 
conclude that, for the Board, a fact does not exist unless 
it is acknowledged in the very words which the Board 
dictates. It is not the role of the Board to cross the “t’s” 
and dot the “i’s” for employers and unions engaged in col- 
lective bargaining. 


2. The Board also requires that the agreement shall 
“explicitly” provide that “Selection of applicants for re- 
ferral to jobs shall be on a non-discriminatory basis and 
shall not be based on, or in any way affected by, union 
membership, bylaws, rules, regulations, constitutional pro- 
visions, or any other aspect or obligation of union member- 
ship, policies, or requirements” (supra, p. 30). 


This requirement elaborates the statutory prohibition 
against discrimination and compels its incorporation into 
the agreement. Very often parties to collective bargaining 
agreements do include in their compacts contractual inter- 
diction of conduct which is also proscribed by the Act.” 
For example, the agreement in this case provides that “No 
employee shall be discharged or discriminated against be- 
cause of his membership in the Union or Union activities” 
(J.A. 63). 


The consequence of contractual prohibition of unfair 
labor practices is to make the statutory obligation enforce- 
able as a contract violation. It is for the contracting par- 
ties to decide whether they wish to undertake the burdens 


© Union Contract Clauses, Commerce Clearing House, 51, 604 
(1954); Basic Patterns in Union Contracts, 65:5-7 (Bur. Nat’l. 
Aff., 4th ed. Oct. 1957). 
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and to enjoy the advantages of this mode. Certain it is that 
it is not the function of the Board to make that choice for 
them. Yet that is precisely the effect of the Board’s re- 
quirement that the statutory prohibition of discrimination 
be incorporated into the agreement. 


Nor is it at all apparent how, on the Board’s theory, it 
serves any purpose to include this provision in the agree- 
ment. A person who, on the Board’s presumption, will 
violate the statute, will, on the basis of the same presump- 
tion, just as readily violate the contract. One does not 
expect truth by exacting an oath from a perjurer. 


3. The third requirement which the Board states must 
“explicitly” be incorporated in the agreement is that “The 
parties to the agreement post in places where notices to 
employees and applicants for employment are customarily 
posted, all provisions pertaining to the functioning of the 
hiring arrangement, including the safeguards that we deem 
essential to the legality of an exclusive hiring agreement” 
(supra, p. 30). 


The Board is empowered, based on a finding that a per- 
son has engaged in an unfair labor practice, to require 
that person to post notices stating he will not engage in 
such conduct (International Brotherhood of Teamsters, 
Local No. 554 v. N.L.R.B., 262 F. 2d 456, 463-464 


"There is a question whether the jurisdiction of the Board to 
remedy unfair labor practices precludes a court or arbitrator 
from redressing the conduct as a contract violation. This Court 
appears to hold that it does (U. E. v. General Electric Co., 97 App. 
D. C. 306, 231 F. 2d 259, cert. denied, 352 U.S. 872; ef. Olson v. 
Miller, 263 F. 2a 738, 739 (C.A-D.C.), but the course of decision 
seems to be running the other way. Local 12, IAM v. Cameron 
Iron Works, 257 F. 2d 467, cert. denied, 358 U.S. 880; Plumbers & 
Steamfitters Union, Local No. 598 v. Dillion, 255 F. 2d 820, 823 
(C.A. 9); Carey v. Westinghouse Elec. Corp., 6 App. Div. 2d 582, 
36 CCH Lab. Cases 165, 073, p. 65, 267 (N. Y. 1958). See Dunan, 
Contractual Prohibition of Unfair Labor Practices: Jurisdictional 
Problems, 57 Colum, L. Rev. 52 (1957). 
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(C.AD.C.)), except if the wrong found suggests no need 
for posting (N.L.R.B. v. Crompton-Highland Mills, Inc., 
337 U.S. 217, 226). But the essential precondition to the 
exercise by the Board of any power to require a person 
to post notices is a finding that the person has committed 
an unfair labor practice and an order based on that finding. 
See Art Metals Const. Co. v. N.L.R.B., 110 F. 2d 148, 151 
(C.A. 2). The Board has no power to require the posting 
of notices as a precondition to the valid establishment by 
contract of a referral system of employment. 


In short, the Board exceeded its authority by requiring 
the incorporation of any provisions in an agreement; the 
particular requirements it formulated for inclusion in the 
agreement are in themselves beyond the Board’s power; 
and the whole of its action rests upon an invalidly enter- 
tained presumption of illegal conduct. The dispatching 
service established by the agreement was nondiscrimina- 
tory on its face, nondiscriminatory in operation, and non- 
discriminatory in its application to Slater. On the merits, 
therefore, the Company and Local 357 engaged in no unfair 
labor practices. 


II. The operation of the dispatching service pursuant 
to an agreement which does not explicitly contain 
the three requirements formulated by the Board is 
not a valid basis for an order by the Board requir- 
ing the employer and the union jointly and severally 
to reimburse the casual employees for the union 
dues and initiation fees paid to the union by the 
employees. 

The Board’s order requires the Company and Local 357 
jointly and severally to reimburse the casual employees 
for the union dues and initiation fees paid to the union by 
the employees for the period beginning six months before 
the filing of the unfair labor practice charge but excluding 
the period that the intermediate report was outstanding 
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(J.A. 40, 42, 43). In explanation of this requirement the 
Board stated that (J.A. 40): 

By the illegal hiring provisions of their contract, 
the Respondents have unlawfully encouraged em- 
ployees to join the Respondent Union in order to ob- 

fain casual employment, thereby inevitably coercing 
those employees to pay union initiation fees and dues. 
Tt would not effectuate the policies of the Act to permit 
the retention of the payments of these union initia- 
tion fees and dues which have been unlawfully exacted 
from the casual employees. As part of the remedy, 
therefore, we shall order the Respondents jointly and 
severally to refund to the casual employees involved 
the initiation fees and dues paid by them as a price 
for their employment. This remedy of reimbursement 
is, we believe, appropriate and necessary to expunge 
ae coercive effect of Respondent’s unfair labor prac- 
ices. 

An order cannot stand if it is “not appropriate or 
adapted to the situation calling for redress and constitutes 
an abuse of the Board’s discretionary power.” N.L.B.B. v. 
District 50, United Mine Workers, 355 U.S. 453, 463. While 
broad, the Board’s “power is not limitless; it is contained 
by the requirement that the remedy shall be ‘appropriate,’ 
Labor Board v. Bradford Dyeing Assn., 310 U.S. 318, and 
shall ‘be adapted to the situation which calls for redress.’ 
Labor Board v. Mackay Radio & Telegraph Co., 304 US. 
333, 348. The Board may not apply ‘a remedy it has worked 
out on the basis of its experience, without regard to the 
circumstances which may make its application to a par- 
ticular situation oppressive and therefore not calculated 
to effectuate a policy of the Act.’ Labor Board v. Seven-Up 
Bottling Co., 344 U.S. 344, 349.” Id. at 458. 

As we now show, the reimbursement order in this case 
is not adapted to the wrong found but is a patent attempt 
to “prescribe penalties or fines” for its commission. Re- 
public Steel Corp. v. N.L.R.B., 311 US. 7, 10. 

1. The sole basis for the Board’s conclusion that the 
operation of the dispatching service was illegal is the 
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absence from the agreement of the three requirements 
formulated by the Board. Had the agreement contained the 
three requirements no foundation for a finding of a viola- 
tion would exist. Consequently, the validity of the reim- 
bursement order depends upon whether it is appropriate 
to redress the omission of the three requirements from the 
agreement. 

For the purpose of this branch of the case we must 
assume that the Board may properly invalidate a referral 
system of employment if the agreement does not contain 
the three requirements deemed essential to overcome the 
presumption of discriminatory operation of the system. 
Accepting this assumption it follows that the Board may 
properly require a union and an employer to desist from 
operating a referral system if the agreement establishing 
it does not incorporate the three requirements. But it is a 
far cry from the appropriateness of a desistance order 
to the appropriateness of an order mulcting the company 
and the union by requiring the refund of union dues and 
initiation fees. 

To justify the refund the Board argues from its pre- 
sumption that a union will operate the referral system dis- 
criminatorily to its intermediate premise that employees 
therefore join the union in order to safeguard their oppor- 
tunity for employment. Since, the argument goes on, the 
act of joining the union was induced by fear of discrimina- 
tion, payment of union dues and fees as an adjunct of union 
membership was the product of that illegal inducement. 
The argument concludes that the dues and fees should 
therefore be refunded. 


The Board’s conclusion is thus reached by a process of 
reasoning from an inference “piled upon an inference, and 
then another inference upon that ...."? And the Board 
ignores the logic of its original inference. If, as the Board 
presumes, the union will operate the referral system dis- 


12 Interlake Iron Corp. v. N.L.R.B., 131 F. 2d 129, 188 (C.A. 7). 
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criminatorily in disregard of the statute, what is there to 
say that the union will not operate it discriminatorily de- 
spite the incorporation of the three requirements into the 
agreement? Such incorporation would, under the Board’s 
view, validate the operation of a referral system. Yet every 
step in the process of reasoning by which the Board would 
justify the refund is just as cogent whether the three re- 
quirements are in the agreement or not. The same supposed 
propensity to discriminate, the same supposed fear of it, 
and the same supposed consequent inducement to joi 
would all still subsist. The Board can hardly justify a 
refund order, where the alleged wrong is based upon the 
omission from the agreement of the three requirements, 
upon a line of reasoning which would hold just as true even 
if the omission were rectified. 

Nor is this all. There is not a shred of evidence in the 
record as to the time that any casual employee joined Local 
357. The agreement providing for the operation of the dis- 
patching service was entered into on May 1, 1955 (J.A. 62). 
For ought that the record shows, every casual employee 
joined the union well before then, and well before the opera- 
tion of any dispatching service. They surely did not all 
join on or after the commencement of the referral system 
of employment. But the Board assumes just that. For if 
the employees joined the union before the operation of the 
dispatching service began, there is no basis for the Board’s 
assumption that the employees joined in order to protect 
their employment from discriminatory operation of the dis- 
patching service. Membership which preceded the dispatch- 
ing service could not have been caused by it. The Board 
assumes this critical fact—that membership followed rather 
than preceded the dispatching service—without an iota of 
evidence to support the assumption. 

But the fundamental vice in the Board’s position lies 
deeper still. For the Board assumes, in disregard of the 
whole history of the growth of the labor movement, that 
the employees had no important incentive to join Local 357 
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except to escape its presumed discrimination against them. 
Most of us have supposed that the reason for union mem- 
bership is somewhat different. In 1921 the Supreme Court 
stated what was already then a commonplace (American 
Steel Foundries v. Tri-City Central Trades Council, 257 
U.S. 184, 209) : 


[Labor unions] were organized out of the necessities 
of the situation. A single employee was helpless in 
dealing with an employer. He was dependent ordi- 
narily on his daily wage for the maintenance of him- 
self and family. If the employer refused to pay him 
the wages that he thought fair, he was nevertheless 
unable to leave the employ and to resist arbitrary and 
unfair treatment. Union was essential to give laborers 
opportunity to deal on equality with their employer. 
They united to exert influence upon him and to leave 
him in a body, in order, by this inconvenience, to in- 
duce him to make better terms with them. They were 
withholding their labor of economic value to make him 
pay what they thought it was worth. 


In fostering union organization and collective bargaining, 
the Act is based on the premise that these are needed to 
redress the “inequality of bargaining power between em- 
ployees who do not possess full freedom of association or 
actual liberty of contract, and employers who are organized 
in the corporate or other forms of ownership association 

. 2” (Sec. 1, para. 2). Through union membership and 
collective bargaining employees seek the benefits of em- 
ployment standards “which reflect the strength and bar- 
gaining power and serve the welfare of the group.” J. I. 
Case Co. v. N.L.RB.B., 321 U.S. 332, 338. 


There is no evidence in the record to support an assump- 
tion that in this case the union membership of the casual 
employees was not part of this main stream. Local 357 was 
one of fifteen local unions united to bargain collectively on 
an industry-wide basis with an association representing 
about one thousand employers. Membership in Local 357 
contributed to the “strength and bargaining power and 
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serve[d] the welfare of the group.” The Board cannot 
assume without evidence that the casual employees did not 
voluntarily join Local 357 in order to be part of that group. 


so with a refund order, it must 


quence of the unf: 
. ” Consolidated 


case, it simply 
rship of 


dispatching service. It 

extent membership . . . was induced by any illegal con- 
duct....” Consolidated Edison Co. v. N.L.B.B., 305 U.S. 
197, 238. Local 357 “was. entitled to form” its organization. 
Tt was “entitled to solicit members and the employees were 


entitled to join. These rights cannot be brushed aside as 
immaterial for they are of the very essence of the rights 
which the Labor Relations Act was passed to protect and 
the Board could not ignore or override them in professing 
to effectuate the policies of the Act. To say that of the 
... [casual employees] who did join there were not those 
who joined voluntarily - - - would be to indulge an extrava- 
gant and unwarranted assumption.” Ibid.” 


33°The gross inequity of the Board’s reimbursement order is 
apparent from the fact that the Board invalidated the dispatching 
service because the agreement did not contain the three require- 
ments which did not exist and which none could even dream of 
when the agreement was entered into. Such retroactive application 
of new standards itself serves to void the reimbusement order. 
N.LE.B. v. Guy F. Atkinson Co., 195 F, 2d 141, 144-151 (C.A. 9); 
N.L.BB. v. International Brotherhood of Teamsters, 225 F. 2d 
343, 348 (C.A. 8). We do not rest upon this ground because we 
desire a determination of the merits of the refund order without 
regard to retroactivity. 
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2. Since the Board makes a generalized assumption, un- 
supported by any evidence of record, that casual employ- 
ees paid union dues and initiation fees to Local 357 in- 
voluntarily, it is appropriate to test that assumption by 
public information generally available. 


As the examiner stated, “No question is raised as to the 
Union’s representative status...” (R. 49). This means 
that it is uncontested that Local 357 is the free choice of a 
majority of the employees. Experience has demonstrated 
overwhelmingly that employees who choose to be repre- 
sented by a union in collective bargaining also choose to 
pay union dues and fees to it. 


A union security agreement entered into with the desig- 
nated representative of the employees may validly obligate 
the employees covered by the agreement to obtain union 
membership, within thirty days of the agreement or the 
date of hire whichever is later, by paying initiation fees, 
and to retain membership in good standing by paying 
periodic dues. (Proviso to Section 8(a) (3)). When the 1947 
amendments to the Act were adopted, the proviso to Section 
8(a)(3) was amended to provide that a union security 
agreement could only be valid “if, following the most recent 
election held as provided in section 9(e) the Board shall 
have certified that at least a majority of the employees 
eligible to vote in such election have voted to authorize such 
labor organization to make such-an agreement. ...” This 
requirement was repealed on October 22, 1951 (Public Law 
189, 82d Cong., 1st Sess.), it having proved “burdensome 
and unnecessary.” N.L.R.B. v. Gaynor News Co., 197 F. 2d 
719, 724 (C.A. 2), affirmed, 347 U.S. 17. Its pointlessness 
was manifest from the results of the union-shop authoriza- 
tion polls conducted by the Board. Thus, for the fiscal year 
ending June 30, 1951, of 1,335,683 valid votes cast in such 
referendums, 1,164,143, or 87.2% of the employees, voted 


44 


in favor of the union shop.* The same was true of the pre- 
ceding years. In 1950, of 900,866 valid votes, 89.4% favored 
the union shop; in 1949, of 1,471,092 valid votes, 93.9% 
favored the union shop;** in 1948, of 1,629,330 valid votes, 
94.2% favored the union shop.” 


This overwhelming demonstration that employees volun- 
tarily favor the adoption of union security agreements for- 
ever put the quietus to the notion that employees pay dues 
and fees unwillingly. These agreements operate compul- 
sively only as to that small group known as “ ‘free riders,’ 
ie., employees who receive the benefits of union representa- 
tion but are unwilling to contribute their share of financial 
support to such union... ” Radio Officers’ Union v. 
N.L.R.B., 347 US. 17, 41. Such agreements are the means 
by which a majority of the employees can require @ negli- 
gible minority to pay their own way. But that the vast 
majority willingly pays was demonstrated by their willing 
authorization of a contractual obligation to pay. 


Yet the Board states that the casual employees paid dues 
and fees to Local 357 unwillingly. And it states this despite 
the fact that the union security provision of the agreement 
in this case was inapplicable to the casual employees. For 
that provision stipulates, as the law requires, that con- 
tinued employment is conditioned upon union membership 
only “after thirty (30) days from the effective date of this 
Agreement, or after thirty (30) days from the date an em- 
ployee is hired, whichever is later...” (J.A. 62). This 
provision can never be applied to a casual employee. His 
period of continuous employment with a particular em- 
ployer never exceeds part of a week and customarily lasts 
only one day or part of a day (J.A. 9-10, 30-31) ; the casual 
employee therefore never works “thirty (30) days from the 


“NLRBB., Sixteenth Annual Report, p. 306 (1951). 
UN LEB., Fifteenth Annual Report, p. 235 (1950). 
1° N.L.RB., Fourteenth Annual Report, p. 172 (1949). 
17 NLREB., Thirteenth Annual Report, p. 111 (1948). 
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' date” he “is hired”; and hence the precondition to appli- 
cability of the union security agreement to him can never 
be realized. Thus the casual employee’s payment of union 
dues and fees cannot even be said to have been contrac- 
tually compelled. It is then surely an “extravagant and un- 
warranted assumption” (Consolidated Edison Co. v. 
N.L.B.B.4305 U.S. 197, 238) for the Board to say the casual 
employees did not voluntarily pay their dues and fees. 

3. Employees voluntarily pay fees and dues because they 
know they cannot have the benefits of union representation 
without contributing to its cost. The negotiation of an 
agreement costs money, as does its administration. Dues 
and fees go towards defraying the cost. They do not repose 
in depositories. It may safely be assumed that much of 
the fees and dues collected in this case have been expended 
to pay for services. To require the reimbursement of dues 
and fees at this late date does not simply mean that the 
casual employees will have received the benefits of union 
representation without contributing to their cost. The 
moneys for reimbursement must come from somewhere, 
and insofar as Local 357 is concerned, they must come from 
the dues and fees paid by the regular employees to whom 
the refund order does not apply. What reimbursement 
comes down to, therefore, is that the casual employees in 
this case will have the benefits they secured from union 
representation paid for by the regular employees. This 
does not serve to effectuate any policy of the Act. 

Furthermore, aside from the negotiation and administra- 
tion of an agreement, unions undertake to provide for their 
members many valuable benefits which are intraunion in 
character. Death or disability plans, mutual insurance, and 
vacation facilities are among these. To drain the union’s 
treasury by requiring the refund of dues and fees may 
seriously jeopardize its ability to meet existing commit- 
ments and prudently to undertake additional benefit pro- 
grams. This too does not serve to effectuate any policy of 
the Act. 
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4. The Board’s “power to command affirmative action is 
remedial, not punitive... .” Consolidated Edison Co. v. 
N.L.B.B., 305 U.S. 197, 236. “The Act does not prescribe 
penalties or fines” (Republic Steel Corp. v. N.L.RB., 311 
U.S. 7, 10), nor is the “deterring effect” of an order “suffi- 
cient to sustain” it, for the Board would then “be free to 
set up any system of penalties which it would deem ade- 
quate to that end” (id. at 12). 


It is demonstrable that the current use of the refund 
order is in deliberate disregard of the Board’s limited 
remedial authority. We shall show that it was applied in 
this case as part of the Board’s overall plan to coerce em- 
ployers and unions into incorporating into their agreements 
establishing referral systems of employment the three re- 
quirements devised by the Board and to penalize them for 
failing to acquiesce in the Board’s command. 


In its present posture the refand order has come to be 
known as the Brown-Olds remedy, the name being derived 
from the case in which the current version of the refund 
order was devised. Brown-Olds Plumbing and Heating 
Corp., 115 NLRB 594.% The attribute of the order which 


18 The history of the refund order may be swiftly traced. 


In Virginia Electric and Power Co. v. N.L.B.B., 319 U.S. 533, 
the Supreme Court held that an order requiring the refund 
of dues and fees was within the Board’s power and that exer- 
cise of that power was within the Board’s diseretion in the 
particular circumstances of that case. The ruling circum- 
stances in Virginia Electric was the company-dominated char- 
acter of the union. The rationale extended to active support of 
the union by the employer which, although short of domina- 
tion, was so serious a8 effectively to impair the union’s inde- 
pendence (N.L.R.B. v. Parker Brothers, 209 F. 2d 278 (C.A. 
5)), and this was essentially the situation in Broderick Wood 
Products Co., 118 NLRB 38, enforced, 261 F. 2d 548 (C.A. 
10), cited by the Board in this case (J.A. 40, n. 6). In all 
other cases a refund order was entered only in favor of em- 
ployees specifically found to have been individually coerced 
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lends it to punitive application is the staggering financial 
liability it entails. This can be quickly illustrated. Assume 
a local union with a membership of two thousand all cov- 
ered by one agreement. Assume further a monthly dues 
rate of four dollars, giving the local a monthly income from 
dues of eigth thousand dollars. A contested proceeding be- 
fore the Board, from the filing of the charge through the en- 
forcement of the order by a Court of Appeals, usually takes 
about three years. Since the liability to refund the dues 
begins to run from the date six months preceding the filing 


into paying fees and dues. N.L.R.B. v. Local 404, 205 F. 2d 
99, 101, 102, n. 2 (C.A. 1), enforcing, 100 NLRB 801, 809, 811, 
812; Board Member Peterson dissenting in Brown-Olds Plumb- 
ing and Heating Corp., 115 NLRB 594, 605-606. 


The Board began to withdraw from the criterion of domination 
or its virtual equivalent in Hibbard Dowel Co., 113 NLRB 28, 
where it appears to have founded a refund order solely on 
the contracting union’s lack of majority status at the time of 
its original entry into the union security agreement. See also, 
Bryan Mfg. Co., 119 NLRB 502, enforced, C.A.D.C. No. 14257, 
February 27, 1959. 


The Board took its next step in Brown-Olds Plumbing and 
Heating Corp., 115 NLRB 594, where the representative status 
of the contracting union was undisputed, but where the agree- 
ment it entered into provided for a closed shop, a form of 
union security in excess of the maximum permissible under the 
Act. The Board founded the refund order upon the closed 
shop feature of the agreement and disregarded the untram- 
melled character of the union’s majority status. 


The Board took its final step in this case. Here the majority 
status of Local 357 is undisputed, the union security provision 
of the agreement is completely legal, and that provision of the 
agreement was in any event not applicable to the casual em- 
ployees. The Board nevertheless entered a refund order in 
their favor. 


There has thus been a progressive watering down of the con- 
ditions deemed essential for imposing the refund remedy from 
the original stringent requirement of domination or its virtual 
equivalent. As the General Counsel of the Board has ex- 
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of the charge, an enforced refund order against a local 
union of two thousand members paying four dollars per 
month would require the repayment of 280,000 dollars. And 
this does not take into account initiation fees received dur- 
ing the period. 


It is therefore apparent that a union and an employer 
can resist yielding to the Board’s conception of a valid 
referral system of employment only at the risk of stagger- 
ing financial loss should the Board prevail. This is the 
lever which the Board has deliberately exploited to coerce 
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plained, what the Board has done ‘‘was to extend the broad 
reimbursement order, theretofore reserved for Section 8(a) (2) 
situations, to payments coerced under illegal union security or 
hiring arrangements with any unions even if not employer- 
dominated or supported.” Address, June 27, 1958, 42 LRRM 
101, 102. 


We believe that the judicial attitude is still that expressed by 
the Court of Appeals for the Second Circuit: ‘‘The validity 
of reimbursement orders necessarily depends upon the peculiar 
circumstances of each case” (N.L.R.B. v. Adhesive Products 
Corp., 258 F. 2d 403, 409) ; refund orders will not be upheld 
where based on generalizations which fail realistically to reflect 
the actual situation (N.L.R.B. v. McGough Bakeries, Corp., 
153 F. 2d 420, 425 (C.A. 5); NLRB. v. Shedd-Brown Mfg. 
Co., 218 F. 2d 163, 170-171 (C.A. 1); N.LR.B. v. Braswell 
Motor Freight Lines, 213 F. 2d 208 (C.A. 5). This Court’s 
decision in Local 1424, IAM v. N.L.R.B., C.A.D.C. No. 14257, 
February 27, 1959, is not to the contrary. It pertains to the 
situation, described in the third paragraph above, in which 
the contracting union did not represent a majority of employ- 
ees at the time of its original entry into the union security 
agreement. N.L.R.B. v. Broderick Wood Products Co., 261 F. 
2d 548 (C.A. 10), relied upon by this Court in Local 1424, is 
also clearly distinguishable. It pertains to the situation 
descibed in the second paragraph above, in which the contract- 
ing union received the active support of the employer to a 
degree which, although short of company domination, effec- 
tively impaired the union’s independence. Neither situation 
prevails in the instant case. 
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compliance with its version of a valid referral system. 
Thus, on February 7, 1958, the General Counsel of the 
Board wrote to the Building and Construction Trades De- 
partment, AFL-CIO, Associated General Contractors, and 
National Contractors Association, advising them “to cor- 
rect” their hiring arrangements within three months under 
pain of application of the Brown-Olds remedy if they did 
not (5 CCH Lab. Law Rep. 50,060) : 


“As you know, the Board, commencing with the 
Brown-Olds case, 115 NLRB 594, has held that where 
illegal hiring arrangements exist, either pursuant to 
a contract or practice, the appropriate remedy, in ad- 
dition to the usual remedial provisions, requires the 
reimbursement of all monies, including initiation fees, 
dues, permit fees, assessments, “dobies,” and the like, 
collected pursuant to such arrangements. The purpose 
of the Board in applying the so-called Brown-Olds 
reimbursement remedy is to effectuate the policies of 
the Act by, among other things, prevailing upon em- 
ployers and unions to correct their illegal hiring ar- 
rangements. 


“It would be preferable, of course, if the parties 
took it upon themselves to correct their illegal hiring 
arrangements, thereby achieving the same basic pur- 
pose sought by the Board but without the necessity of 
Board action. Such overall elimination of illegal hir- 
ing arrangements, by voluntary action, would not only 
help effectuate the purposes of the Act, but would 
clearly be an important step in the general public in- 
terest and in the furtherance of the fundamental 
rights of employees. 


“With this thought in mind, I would like to suggest 
that during a period of three months, commencing 
March 1, 1958, employers and unions, who are party 
to illegal hiring arrangements, vigorously undertake 
to correct such arrangements by bringing them into 
compliance with the provisions of the Labor Manage- 
ment Relations Act of 1947. If this is done, it may 
warrant the disposition, without full application of 
the Brown-Olds reimbursement remedy, of charges 
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based upon illegal hiring arrangements which have 
been voluntarily conformed to the provisions of the 
Act during the period prior to June 1, 1958. It will 
also warrant my recommending to the Board during 
such period a similar disposition of all cases current- 
ly pending or brought before the Board with respect 
to such illegal hiring arrangements. It is understood, 
however, that apart from the non-application of the 
Brown-Olds reimbursement remedy, all-charges and 
cases relating to or arising out of illegal hiring ar- 
rangements must be processed in normal fashion al- 
though such arrangements may have been corrected 
during the period prior to June 1, 1958. 

“The Office of the General Counsel will be pleased 
to cooperate with employers and unions in this mat- 
ter. 


Thereafter, on April 1, 1958, the Board issued its deci- 
sion in Mountain Pacific Chapter of the Associated General 
Contractors, 119 NLRB 883, in which it formulated the 
three requirements for inclusion in agreements establish- 
ing referral systems of employment. Significantly, the 
order in Mountain Pacific did not require the refund of 
dues and fees, thus showing that as of a year ago at this 
writing the Board did not deem reimbursement essential 
to an effective remedy in this situation. Nevertheless, on 
April 23, 1958, three weeks after Mountain Pacific had 
issued, the General Counsel wrote another letter, this time 
to the Associated General Contractors, National Construc- 
tors Association, and National Electrical Contractors Asso- 
ciation, extending the moratorium. for application of the 
Brown-Olds remedy from June 1, 1958 to September 1, 
1958, and adverting to the establishment in M ‘ountain Pacific 
of “certain legal requirements for exclusive hiring arrange- 
ments” (5 CCH Lab. Law Rep. 150,074) : 


On February 7, 1958, this Agency announced that 
during the period March 1 to June 1, 1958, it would 
withhold full application of the Brown-Olds reimburse- 
ment remedy where employers and unions voluntarily 
bring their union-security and hiring arrangements 
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into conformity with the provisions of the Labor Man- 
agement Relations Act, 1947. 


Since then we have been advised that a number of 
unions and employers are vigorously undertaking to 
bring their union-security and hiring arrangements 
into conformity with the Act. We have been further 
advised that unions and employers are also reviewing 
such arrangements in light of the Board’s decision in 
Mountain Pacific Chapter of the Associated General 
Contractors, Inc. (119 NLRB No. 126-A, released April 
1, 1958), which established certain legal requirements 
for exclusive hiring arrangements. 


In view of these circumstances, a further extension 
of time beyond June 1, 1958, is warranted so that the 
parties may have sufficient opportunity to complete 
their negotiations in an orderly and informed manner. 
We have therefore extended to September 1, 1958, the 
period sane which this Agency will withhold full 
epalieenen of the Brown-Olds reimbursement remedy 
where the parties voluntarily and diligently correct 


their union-security and hiring arrangements. 


Thereafter, on August 19, 1958, the General Counsel 
wrote to the Building Trades Employers and Unions ad- 
vising that, while there would be no general extension of 
the moratorium beyond September 1, 1958, the Brown-Olds 
remedy might be withheld if compliance were achieved by 
November 1, 1958, by those employers and unions currently 
engaged in “genuine efforts” in that direction (5 CCH Lab. 
Law Rep. 150,104) : 


On February 7, 1958, this Agency announced that 
during the period from March 1 to June 1, 1958, it 
would withhold full application of the Brown-Olds 
reimbursement remedy where employers and unions 
voluntarily bring their union-security and hiring ar- 
rangements into conformity with the provisions of the 
Labor Management Relations Act of 1947, as amended. 
On April 23, 1958, the period during which this an- 
nounced policy would apply was extended to Septem- 
ber 1, 1958. This extension was based, in part, on 
the vigorous undertaking by a large number of unions 
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and employers to comply with the above policy and 
on the desire to provide the parties with a sufficient 
opportunity to review their agreements in light of the 
Board’s decision in Mountain Pacific Chapter of the 
‘Associated General Contractors, Inc., (119 NLRB No. 
126-A, released April 1, 1958, which established certain 
legal requirements for exclusive hiring arrangements), 
and to complete their negotiations in an orderly and 
informed manner. : 


In supplementation of the foregoing and, in accord 
with our announced desire to cooperate with and to 
assist the parties in whatever way possible in this 
matter, the Office of the General Counsel recently is- 
sued a statement with regard to union hiring halls and 
referral systems in which comment was made on vari- 
ous questions which had been raised by unions, em- 
ployers and other interested parties as to the scope 
and implications of the Board’s Mountain Pacific de- 
cision. 

Since the issuance of that statement we have re- 
ceived numerous communications which demonstrate 


that many employers and unions are still in the process 
of renegotiating their agreements in an attempt volun- 
tarily to conform such agreements with the Act but, 
that due to unavoidable delays inherent in such nego- 
tiations, and the complex problems involved, appropri- 
ate new agreements, in many instances, will not be 
executed by September 1. 


Under all the circumstances, we have determined 
that no general extension of the policy of withholding 
the full application of the Brown-Olds remedy beyond 
September 1 is warranted. However, where the parties 
have initiated steps and have made genuine efforts to 
correct their union security and hiring arrangements 
prior to the September 1 deadline, the full application 
of the remedy may be withheld provided that con- 
formity with the Act is achieved by November 1, 1958. 


You may be assured of our continued cooperation 
with your efforts to conform your union security and 
hiring arrangements to the requirements of the Act. 
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Then, on October 31, 1958, one day before the expiration 

! of the November 1 deadline, the Board entered its refund 
order in this case, the first time that such an order had been 

i based upon the invalidation of a referral agreement be- 
| eause of the omission of the three requirements from it. 
i The Board thus gave point to its General Counsel’s threat 
that, if compliance were not effectuated during the mora- 

| torium, the penalty would be imposition of the Brown-Olds 
| remedy. As the General Counsel stated in an address at 
| the 1959 Southeast Trade Exposition on March 21, 1959, 
' “It was not until the eve of the November 1 deadline that 
the Board, in the Los Angeles-Seatile Motors case [the 
' instant ease], linked Mountain Pacific to the Brown-Olds 
i rationale” (mimeo. copy, p. 6). He stated in the same 
address that “The subsequent history of the Mountain 
| Pacific decision has been, in large part, a concerted pro- 
| gram by this Agency to encourage appropriate affirmative 
' action by the contracting parties to conform their collective 
i agreements and hiring practices to the requirements of 


| Mountain Pacific. In this respect, the major spur has been 
the so-called Brown-Olds remedy .. .” (id. at p. 5). The 
i spur was identified as “imposing a liability which may 
. involve substantial sums of money” (id. at p. 7), and, he 
stated, “deterrence is the underlying consideration” (id. at 
p. 8). 


This theme has been emphasized by the General Counsel 
| im repeated speeches. In an address to the Building In- 
dustry Employees of New York State on June 27, 1958, 
he stated: “The purpose of the Board in fashioning the 
Brown-Olds reimbursement remedy is to effectuate the 
i policies of the Act by prevailing upon employers and 
' unions to correct their illegal union-security arrangements” 
(42 LRRM 101, 103). In an address to the Illinois State 
| Bar Association on November 7, 1958, he referred to the 
| Brown-Olds remedy as “the first time employers and 
unions were to be held liable in a monetary sense for illegal 
union security or hiring arrangements. This liability po- 
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tentially involves substantial sums of money .. .” (mimeo. 
copy, p- 4). 


Liability potentially 

.. (id. at p. 7). He stated that, as the parties became 
aware of the “serious monetary risk” they ran, they under- 
took to conform their agreements to the Board’s require- 
ment, and during this time “over the heads of the parties 
hung this statutory sword of Damocles—the constant 
awareness that Brown-Olds would be applied in full” 
(ibid.). He concluded that, in withholding the refund rem- 
edy during the period of the moratorium and threatening 
to impose it thereafter, “we paid heed to the homely adage 
of one of our very own citizens, who practiced what he 
preached at the turn of this twentieth century. I refer to 
President ‘Teddy’ Roosevelt. He carried a ‘big stick’ and 
with it he went far. We spoke softly and carried a ‘big 
sword,’ and the results to date have been heartening” (id. 
at p. 8). 

These sentiments were echoed by Board Member John H. 
Fanning who, in referring to the refund order in this case 
and Brown-Olds, stated that the Board “put teeth into the 
law... 2° 

It is patent that the Board is exercising punitive power, 
although the power it has is “remedial, not punitive” 


2 Address to the American Society for Personnel Administration 
at Jacksonville, Florida, February 6, 1959, p. 8. 
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(supra, p. 46). It is patent that the Board is imposing a 
| penalty to coerce compliance, but the “Act does not pre- 
' seribe penalties or fines” (supra, p. 46). And when the 
General Counsel states, as he does, that “deterrence is 
the underlying consideration” (supra, p. 53), it suffices 
| to say, with the Supreme Court, that “it is not enough to 
' justify the Board’s requirements to say they would have 
' the effect of deterring persons from violating the Act. That 
argument proves too much, for if such a deterring effect is 
sufficient to sustain an order of the Board, it would be free 
: to set up any system of penalties which it would deem 
| adequate to that end.” Republic Steel Corp. v. N.LRB., 
311 US. 7, 12. 


CONCLUSION 
For the reasons stated the Board’s order should be set 
aside. 
Respectfully submitted, 


Heesert S. THatcHer 
1009 Tower Building 
Washington 5, D. C. 


Davy Previant 
511 Warner Building 
Milwaukee, Wisconsin 


| Of Counsel: Cxartes HackLeR 
Bernagp Dunav 1616 West Ninth Street 
912 Dupont Circle Bldg. Los Angeles, California 
Washington 6, D. C. 


Attorneys for Petitioner. 


April 1959. 


! STATEMENT OF QUESTIONS PRESENTED 


| 1. Whether the Board properly concluded that the exclusive 
hiring agreement between the petitioner and an employer on 
its face constituted unlawful encouragement of union mem- 

bership in violation of Section 8(b) (2), and unlawful coercion 
of employees in violation of Section 8(b)(1)(A) of the Na- 
tional Labor Relations Act, as amended. 

_ 2. Whether the Board properly concluded that the petitioner 
caused the discharge of Lester Slater in violation of Section 
8(b) (2) and 8(b)(1)(A) of the Act. 

| 3. Whether the Board order requiring the petitioner and an 
employer to make Slater whole for any loss suffered by him 
by reason of the discrimination against him and also to re- 
imburse employees for monies collected pursuant to the illegal 
hiring provision is valid and proper. 

' It is the petitioner's position, but not the Board’s, that a 
further issue is presented and that it should follow No. 1 above, 
namely: 

| Whether the Board is authorized under the Act to require 
to be included in an exclusive hiring agreement as a condition 
of its legality the following safeguards: 


| (1) A provision stating that selection of = for jobs 
shall be on a non-discriminatory basis; 

(2) A provision giving the employer the absolute right to 
reject any applicant; 
| (3) A provision requiring the parties to the hiring agree- 
ment to post notices thereof, including notices of all provisions 
relating to the functioning of the agreement. 
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INDEX 


A. The hiring agreement between the Union and the em- 
ployer. 


2, The Union forces the employer to discharge him... 
3. The Union refuses to refer him after securing his 


I. The validity of the Board’s Mountain Pacific holding. 
A. An exclusive hiring hall agreement constitutes unlawful 
encouragement of union membership in violation of 
RE 8(b)(2) and Section 8(a)(3).........- 
As to discriminati 


halls. 

(c) The Legislative History of the Taft-Hartley 
Act confirms the Board’s conclusion that 
union hiring halls encourage union member- 


ship. 

B. The propriety of the Mountain Pacific safeguards. 

C. An exclusive hiring hall agreement constitutes unlawful 
coercion in violation of Section 8(b)(1)(A) and Section 
8(a)(1) of the Act 

D. The Mountain Pacific decision represents the culmination 
of Board experience with exclusive hiring halls. 

E. The cases cited by petitioner are not determinative of 


II. The Board properly found that the Union violated Section 
8(b)(2) and (1)(A) of the Act by causing the Company to 
discharge Lester Slater. 
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FOR THE DISTRICT OF COLUMBIA cIRcUuIT 


No. 14794 


Locan 357, INTERNATIONAL BROTHERHOOD OF ‘TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND Heurers or AMERICA, 
PETITIONER 

v. 


Nationa Lasor RELATIONS BoaRD, RESPONDENT 


ON PETITION TO: REVIEW AND SET ASIDE AND OW: OROBSS- 
PETITION FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL 
LABOR RELATIONS BOARD 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case arises out of the hiring provisions of a collective 
bargaining contract to which petitioner, Local 357, Interna- 
tional Brotherhood of Teamsters, etc., herein called the Union, 
and Los Angeles-Seattle Motor Express, Incorporated, herein 
called the employer, are parties. The Board found that the 
provisions violated Section 8 (a) (3) and (1) and 8 (b) (2) and 
(1)(A) of the Act by obligating the employer to hire casual 
employees exclusively through the Union. It also found that 
the Union violated Section 8 (b)(2) and (1) (A) by causing 
the employer to discharge Lester Slater and that the employer 
violated Section 8 (a)(3) and (1) by acceding to the Union’s 
demand. The Union challenges, particularly, the Board’s find- 
ing with respect to the contract, and that portion of its order 


(1) 
511391592 
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based thereon which directs the refunding to casual employees 
of the initiation fees and dues exacted from them as @ price 
of obtaining employment.* 


L The Board’s finding of fact 
A. The hiring agreement between the Union and the employer 


In 1955, the Union, inter alia, executed a 3-year collective 
bargaining contract with the California Trucking Associations, 
Inc., which had authority to sign the contract on behalf of 
approximately 500 employers, including Los Angeles-Seattle 
(J.A. 8-9).2 The provisions of the contract relating to hiring 
of casual employees were as follows (J.A. 55-56, 62-63) : 


Casual employees shall, wherever the Union maintains 
a dispatching service, be employed only on a seniority 
basis in the Industry whenever such senior employees 
are available. An available list with seniority status 
will be kept by the Unions, and employees requested 
will be dispatched upon call to any employer who is a 
party to this Agreement. Seniority rating of such em- 
ployees shall begin with a minimum of three months 
service in the Industry, irrespective of whether such 
employee is or is not a member of the Union. 
Discharge of any employee by any employer shall be 
grounds for removal of any employee from seniority 
status. No casual employee shall be employed by any 
employer who is a party to this Agreement in violation 
of seniority status if such employees are available and 
if the dispatching service for such employees is avail- 
able. The employer shall first call the Union or the 
dispatching hall designated by the Union for such help. 
In the event the employer is notified that such help is 


"The Board’s order is directed at the employer as well as the Union. The 
employer, however, has stipulated that any decree issued by the Court in 
this proceeding will be binding upon it. 

* References to portions of the record printed as a Joint Appendix to this 
brief are designated “J.A.” Material which was inadvertently omitted from 
the Joint Appendix is printed (with pagination corresponding to that in the 
typewritten transcript) in Appendix B at the end of this brief and is desig- 
nated “Tr.” References preceding a semicolon are to the Board’s findings ; 
succeeding references are to the supporting evidence. 
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not available, or in the event the employees called for 
do not appear for work at the time designated by the 
employer, the employer may hire from any other avail- 
able source. 

Pursuant to these terms, the Union maintained a hiring hall 
for the dispatch of casual, ie., temporary, employees to the em- 
' ployer involved in this case as well as to other trucking firms 
who were parties to the contract. Apparently, both before and 
after the above contract was executed, a man had to be regis- 
tered at the hall and have a card in order to be dispatched 
(J.A. 15-16, 27). 


B. The discriminatory treatment of Lester Slater under the hiring hall 
agreement 


1. The Union ceases to refer Slater 


When Lester Slater first went to the union hall around Jan- 
uary 14, 1954 “to see about getting work,” the dispatcher told 
him he would “have to * * * see Barney Volkoff,” the Union’s 
business agent (J.A. 55; 14-15). Accordingly, Slater went to 
see Volkoff whose office was several miles away (J.A. 13). 
Slater had previously belonged to a local of the Teamsters in 
New York but had allowed his dues to lapse after coming to 
California. Although the record does not disclose what Volkoff 
said to Slater, it does show that Slater gave the business agent 
money to “pay up” his “dues” in New York, whereupon Volkoff 
gave Slater a “card * * * to seek work out of the hall” (J.A. 
15). Slater promptly took the card to the union hall, gave it to 
the dispatcher, and shortly thereafter “went to work” as a 
freight handler (J.A. 15). For over a year thereafter, he was 
sent to various employers on a “first in, first out” basis except 
when he was specifically requested by a particular employer 
(J.A. 55; 16, 17, 55)2 In Slater’s words: “TYou] had to be @ 


a 
7 In order to be registered, a man had to secure a “dispatch card.” Appar- 
in Slater’s case, these cards were issued by the business agent 
union hall, Each morning the men de- 
who 


first man to arrive was the first to be given a workcard and sent ont nbless 
an employer asked for a man by name or unless men were “left over” from 
the preceding day (J.A. 17-18). 
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union member; otherwise [you] wouldn’t be working” and “you 
got to have your dues paid up to date and so foi ” to be dis- 
patched (J.A.17, 18). 

In April 1955, Slater was referred to a job at Pacific Inter- 
mountain Express Co., where he had worked previously. 
When he discovered the type of work to be done, he explained 
to the Company representative that he “couldn’t do a very 
good job doing that” and offered to do any other type of work. 
As a result, the Company did not hire him but sent him back 
to the hall (J.A. 23-24). When he returned to the hall, the 
dispatcher, who apparently already knew what had happened, 
told him “to go and see” Volkoff, the business agent (J.A. 
24-25, Tr. 238-239). Volkoff informed Slater that since he 
was not qualified for the job at Pacific Intermountain he could 
no longer use the hall (Tr. 221). When Slater was unable to 
find work on his own, his landlady, Mrs. Cody, visited the 
Union office and appealed to Volkoff to permit Slater to be 
dispatched again from the hall (J.A. 21). After Mrs. Cody’s 
visit, Volkoff decided to lift the ban on Slater and permitted 
him to use the hall for a 30-day period (J.A. 22). Volkoff 
made it clear, however, that the hall would only dispatch 
Slater temporarily, and told him: “I will give you 30 days. 
After that you will have to go and get your own work” (J.A. 
22, Tr. 207). At the end of the allotted 30 days, Volkoff in- 
formed Slater that he “was just out and that [he] wasn’t 
qualified to work out of this union” any more (J.A. 23). Dur- 
ing the same conversation Slater was asked by another busi- 
ness agent to explain why he “wouldn’t go out on the picket 
line” during a recent strike. He replied that no one told him 
to picket and he would have joined the picket line if he had 
been told about it (J.A. 22-23). 


2. The Union forces the employer to discharge him 


Sometime thereafter, Mrs. Cody wrote to Dave Beck, then 
President of the International, about Slater’s predicament 
(J.A. 33). In response, Slater received the following letter, 
dated July 7, from John Annand, International Representative 
of the Union and President of Joint Council 42 (J.A. 54-55; 
67, 11, 36): 


Dear Sir AND Broruer: Mrs. Cody’s letter to our 
International President, Dave Beck, was referred to me. 
I have been informed by Local Union 357 [the peti- 
tioner] that you do not desire steady work, and that for 
this reason they have found it somewhat embarrassing 
to dispatch you from the hiring hall. However, they 
informed me that your card is in order, and you may 
seek work wherever you can find it in the freight indus- 
try without working through the hiring hall. [Em- 
phasis supplied.] 

Fraternally yours, 
(S) Jomn M. Annanp. 


Armed with Annand’s letter, Slater sought work as a freight 
handler at Los Angeles-Seattle, where he had worked on pre- 
vious occasions. In fact, when he was allowed to use the hall, 
the Company had frequently requested his services from the 

‘dispatcher (J.A. 17). After supplying the Company foreman 
with a photostatic copy of Annand’s letter, Slater was hired as 
a casual employee on August 27, 1955, and worked on an al- 
most regular basis until November 10, 1955 (J.A. 53-54; 29). 
As a Company official testified, he was a “good worker” (J.A. 
27). 

Around November 10, Union Business Agent Vic Karaty 
visited the job site and discovered that Slater was working 
there. Karaty told Company officials that Slater could not 
work for them “without a referral card” from the union, re- 
gardless of Annand’s letter (J.A. 26-27). He also said that he 
had taken Slater off some other jobs (J.A. 29). 

When Karaty discovered that Slater was not discharged 
immediately, he told the Company “to get rid of Slater” or 
else he “was going to tie the place up in a knot” and “run 
every man off the job” (J.A. 27, 30). Shortly thereafter 
Volkoff telephoned the Company saying that it “was violat- 
ing the contract” ky continuing to employ Slater without a 
referral card from the Union hall. In the face of all this, a 
Company official informed Slater on November 10 that he 
was discharged “until he could get straightened out with the 
union, where he could work through the hiring hall” (J.A. 55; 
14, Tr. 287). 
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3. The Union refuses to refer him after securing his discharge 

After his discharge, Slater attempted to see International 
Representative Annand because of the letter the latter had 
written to him (supra, p. 5). It was Business Agent Vol- 
koff, however, who kept the appointment (J.A. 13). Slater 
again asked for permission to be dispatched to jobs from the 
hall and Volkoff again refused. When Annand’s letter was 
shown to him, the business agent said it did not mean any- 
thing. “I am the union,” the business agent said. He then 
advised Slater to take a withdrawal card from Local 357 and 
“join another union” (J.A. 13-14). 


Il. The Board’s conclusions of law 


Upon the facts set forth supra, pp. 2-6, the Board con- 
cluded that the hiring hall provisions of the contract which 
required the employer to hire casual employees only through 
the Union constituted an exclusive hiring agreement (J.A. 
37). ‘The Board noted further that this exclusive hiring 
agreement did not explicitly provide that (1) selection of ap- 
plicants for referral to jobs shall be on a non-discriminatory 
basis and shall not be based on, or in any way affected by, 
union membership, bylaws, rules, regulations, constitutional 
provisions, or any other aspect or obligation of union mem- 
bership, policies, or requirements; (2) the employer retains 
the right to reject any job applicant referred by the Union; 
and (3) the parties to the agreement post in places where 
notices to employees and applicants for employment are cus- 
tomarily posted, all provisions relating to the function of the 
hiring arrangement, including the safeguards deemed by the 
Board to be essential to the legality of an exclusive hiring 
agreement (J.A. 38). Accordingly, the Board, relying on its 
decision in Mountain Pacific Chapter of the Associated Gen- 
eral Contractors, Inc., et al., (119 NLEB. 883 and 119 
N.LREB. 893)>* held, contrary to the Trial Examiner, that 
by maintaining and giving effect to the hiring hall provision ‘ 


* Now pending review in the Court of Appeals for the Ninth Circuit. 

“ince the charges were not filed within 6 months of the execution of 
the contract in question, the Board’s finding is not based upon the execa- 
tion of the contract but is limited in the manner indicated (J.A. 38). 
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in question, the parties inherently and unlawfully encouraged 
membership in violation of Section 8(a) (3) and (1) and Sec- 
tion 8(b) (2) and (1)(A) of the Act, respectively (ibid.).* 

In addition the Board found that Slater’s loss of employ- 
ment was the result of the parties’ implementation of the 
hiring provision of their contract. Accordingly, since those 
hiring provisions were unlawful, the Board concluded that the 
Union also violated Section 8(b) (2) and (1)(A) of the Act 
by causing the Company to discharge Slater and that the 
Company violated Section 8(a) (3) and (1) by discharging 
Slater pursuant to the Union’s demand (J.A. 39). 


Ill. The Board’s order 


The Board’s order directs the Union and the employer to 
cease and desist from maintaining or giving effect to the un- 
lawful hiring provisions of the contract and from in any like or 
related manner restraining or coercing employees in the exer- 
cise of the rights guaranteed by Section 7 of the Act (J.A. 41, 
43). It also requires the Union to cease and desist from caus- 
ing or attempting to cause unlawful discrimination in employ- 


ment (J.A.43). Affirmatively, the Union is required to notify 
in writing both the employer and Slater that it has no objection 
to the employment of Slater, and the employer is required to 
send a similar notice to Slater and the Union (J.A. 42, 43). 
Both are ordered to make Slater whole for losses in wages 
suffered by reason of the discrimination against him. In addi- 
tion, the Board’s order requires Los Angeles and the Union 
to refund to the casual employees of that employer the ini- 
tiation fees and dues exacted from them as the price of their 
employment (J.A. 40).° Finally, the order directs both the 


* As the facts in this case are not in material dispute, the fact that the 
‘Trial Examiner came to a different conclusion of law does not detract from 
the weight to be given the Board’s conclusions of law. J. I. Case Co. v. 
VLRB., 253 F. 2d 149, 155-156 (C.A. 7). 

“Because of Slater's status as a casual employee at the time of the dis- 
crimination against him, the Board found that an order of reinstatement 
was not warranted (J.A. 40). The Board held that the parties’ lability 
for reimbursement commences 6 months prior to the service of the charge 
upon them, and extends to all monies thereafter collected, exempting the 
period between October 9, 1956 (the date of the Intermediate Report) 
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Union and the employer to post the usual appropriate notices 
(J.A. 43-44). 
SUMMARY OF ARGUMENT 


The basic issue in this case is the propriety of the Board’s 
finding that the Union’s exclusive hiring hall agreement vio- 
lated the Act on its face. The Board’s finding rests upon its 
conclusion that employees who must obtain union approval as 
a condition of obtaining jobs may reasonably believe that their 
chances of obtaining such jobs will be affected by their union 
membership or lack of it. Contrary to the Union’s contention, 
the Board’s holding is not predicated upon a presumption that 
the Union will in fact discriminate in favor of members when 
referring men, nor is such a presumption necessary to the 
Board’s finding of a violation. Rather, its finding is based 
upon the contract alone and its effect upon employees. 

The Board rested its decision in the case at bar upon its 
earlier decision in Mountain Pacific Chapter of the Associated 
General Contractors, Inc., 119 N.L.R.B. 883. Accordingly, @ 
large portion of this brief is couched in terms of that opinion. 
The Board’s rationale in that case is supported by the language 
and legislative history of the Act and by the Board’s adminis- 
trative experience in connection with such agreements. 

A. The prerequisite to a finding that a contract violates Sec- 
#ion 8-(a)(3) and (b)(2) of the Act is a showing (1) of dis- 
crimination respecting employment and (2) that such discrimi- 
nation encourages (or discourages) union membership. The 
exclusive hiring hall contract in the instant case satisfies both’ 
these requirements. 

Thus, an exclusive hiring hall contract discriminates on its 
face between job applicants who are cleared for employment 
through the union hiring hall and those who are not. This 
means that the contract is discriminatory on its face even. 
though non-members may be able to bring themselves within 
the preferred class by going to the union hall and obtaining 
clearance. Contrary to the Union’s contention, the statutory 
term “discrimination” is not limited to discrimination which 


and October 31, 1958 (the date of the Board’s order issued), since the Trial 
Examiner dismissed the complaint insofar as it alleged that the contract 
violated the Act (J.A. 40, n. 5). 
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is based upon union membership or non-membership. In any 
event, even if the statutory term were so limited, this more re- 
stricted definition is met in the instant case, for the require- 
ment that employees obtain jobs through the union is an aspect 
of union membership in the statutory sense. 

Moreover, the Board could properly infer that this diserimi- 
nation in favor of employees with union clearance encourages 
union membership. As Congress recognized during the debates 
which preceded the enactment of the Taft-Hartley Act, this in- 
ference flows both from the organization, make-up, and opera- 
tion of the hiring hall and from the historic link between the 
hiring hall and the closed shop. An employee who enters & 
union hiring hall will typically find a room which is physically 
an adjunct to the union’s meeting hall and offices; he will also 
find that it is staffed by union personnel, is paid for by the un- 
ion, and is under the union’s sole control. These physical facts 
lead both members and non-members to believe that the union 
hiring hall is operated for the benefit of members and will give 
preference to members in filling jobs. 

The operation of the hiring halls, both before and after the 
Taft-Hartley Act. prohibited the closed shop, makes this brief 
on the part of employees entirely reasonable. The exclusive 
hiring halls operated under the Wagner Act almost invariably 
implemented union preferential arrangements. In fact, inte- 
gration between such hiring halls and union preference was 
specifically recognized and disapproved by Congress during 
the debates which preceded the Taft-Hartley Act. Nonethe- 
less, the Board’s experience shows that the hiring halls con- 
tinued to operate on an illegal preferential basis even after the 
Taft-Hartley Act banned the closed shop. Experience demon- 
strates that this link between the exclusive hiring hall and the 
closed shop survived the Board’s attempt to eliminate illegal 
discrimination. Accordingly, the Board correctly concluded 
that the existence of a bare exclusive hiring hall contract un- 
lawfully encouraged employees to join the union as a means 
of obtaining jobs. The Union does not challenge this. critical 
finding. It argues only that absent the element of discrimina- 
tion against nonmembers, the kind of encouragement arising 
from the exclusive hiring hall is the same as that arising from 

$11391—59-—-3 
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union-negotiated shorter hours, wage increases, etc. However, 
we show that exclusive hiring hall clauses do constitute dis- 
crimination within the meaning of the Act. Furthermore, the 
kind of encouragement which results from an exclusive hiring 
hall clause is quite different from the kind of encouragement 
which results from the negotiation of a wage increase or other 
conventional terms and conditions of employment. The 
former is lawful because it is a natural consequence of the 
proper functioning of « collective bargaining representative 
and, flows from a legitimate desire of employees to be repre- 
sented by a successful agent., However, the-kind of encourage- 
ment which results from an exclusive hiring hall does not, arise 
from the union’s status as the employees’ bargaining represent- 
ative. Rather, it, arises solely from the. union’s control of 
the hiring apparatus and the employee's desire to obtain 
employment. we lyd hee I 
 B. In the Mountain Pacific decision, the Board held that 
exclusive hiring hall agreements do not unlawfully encourage 
union membership if the parties limit the union’s.control over 
the hiring-process by explicitly providing: - 
Se (1) Selection of applicants for referral to jobs shall 
be on 2 nondiscriminatory basis and in no way affected 
by union membership. ? y 
(2) The employer retains the right to 'reject any job 
applicant referred by the union. : 
(3) The ‘parties post. for employees’ inspection all 
‘provisions relating to the functioning of the hiring * 
9 agreement, including the foregoing provisions. ; 
“These safeguards serve to dispel the coercive effect of an 
axclusive hiring hall agreement. A notice containing the no- 
discrimination provisions, the non-discriminatory contractual 
standards governing referral to jobs, and the employer’s right 
to reject any applicant, serves to disabuse the employees of 
any fear that they must please the union to obtain employ- 
ment; assures them that their qualifications will materially 
affect their ability to get jobs; and advises them that referral 
by.the union does not ipso facto guarantee that a man will be 
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The Union errs in its contention that the Board is without 
power to establish such standards. There can be no doubt 
that if a hiring hall clause, as written, is illegal, the Board is 
authorized to require the parties to eliminate that clause and 
to cease enforcing it. ‘To say that it cannot condition’ enforce- 
ment of the provision upon incorporation of language which 
will eliminate the illegal aspects is to accept the greater and 
reject the lesser.’ In any event, the courts have held that the 
‘Board has power ‘to prescribe contractual terms in order ‘to. 
protect a union’s rights as statutory bargaining representative, 
and a fortiori this power can be exercised to protect the em- 
ployees’ statutory rights. 

In any case, neither the Board’s power to formulate safe- 
guards nor the validity of the safeguards themselves has any 
bearing upon the propriety of the Board’s finding and order 
in the instant case. The Board has not required the parties to 
insert any clauses in their contracts. The Board found simply 
that the hiring provisions of the contract before it are invalid, 
and has enjoined their continuance. If the Board was correct 
in g0 finding, its order must be enforced irrespective of whether 
the Board has validly: prescribed the manner in which a legal 
contract might be written. : 

C. The authorities relied upon by the Union do not impel 
a finding that its exclusive hiring hall contract was lawful. 
The Board’s finding that:the Union’s exclusive hirmg hall con- 
4ract violated the: Act is not based on the. presumption that 
the Union will give preference to members in filling jobs 
through its hiring hall. Rather, the finding rests upou the 
fact that the contract tends to create a fear in the minds of 
employees that the Union may permit the employer to hire 
only union members where they are available. Moreover, the 
Board’s findings and. supporting rationale are limited to ez- 
clusive hiring hall agreements. They do not extend to non- 
exclusive hiring hall agreements in which the employer is free 
to hire at the gate, and which, therefore, do not discriminate 
on their face between job applicants with union referral and 
those without union referral. : ‘ 

The cases relied upon by the Union disregard both of these 
basic considerations. The case on which the Union principally 
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relies (N.L.R.B. v. Swinerton, 202 F. 2d 511 (C.A. 9), certiorari 
denied, 346 U.S. 814) proceeded on the assumption, which as 
we have shown is erroneous, that a finding such as the Board 
made here could have no basis other than the presumption of 
discrimination, and did not advert to the effect of such a con- 
tract on the minds of employees. Moreover, none of the cases 
cited was decided in a context where the distinction between 
exclusive and non-exclusive hiring hall agreements was in any 
way significant. Accordingly, when making the comments 
relied on by the Union, most of the courts either ignored the 
distinction altogether or expressly reserved the issue presented 
here. Finally, the facts in all of these cases were such that the 
court did not have to reach the validity of an exclusive hiring 
hall contract as such. 

D. There is no doubt that the Union was a party to an ex- 
elusive hiring hall contract, and that this contract failed to 
jnclude the Mountain Pacific safeguards. Accordingly, for 
the reasons set forth in detail in the preceding discussion, the 
Board properly found that the Union violated Section 8(b) (2) 
and (1)(A) by maintaining this contract. Moreover, the 
Board properly found that the Union violated the foregoing 
statutory provisions by causing Slater’s discharge, for his dis- 
charge was & consequence of the unlawful provisions in the 
agreement. 

E. The Board has ordered the Union, jointly and severally 
with Los Ahgeles-Seattle, to restore to the casual employees 
of that employer the dues and initiation fees which they paid 
to the Union during the effective period of the illegal hiring 
hall contract. The employees regarded these payments as the 
price of their employment; for, the contract led them to be- 
lieve that their access to jobs would be affected by their stand- 
ing with the Union. Accordingly, reimbursement of such dues 
and feés is essential to restore to the employees what they 
would not Kave paid if the parties had not violated the Act, 
and to prevent them from profiting by their unfair labor prac- 
tices. This order is merely an adaptation of a remedy used by 
the Board for many years, and is based on a logical extension 
of the principles underlying the many cases in which reim- 
bursement remedies have been approved. In fact, such an 
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order is appropriate wherever a respondent has created an il- 
legal apparatus which has the inevitable tendency to require 
employees to pay for its maintenance, whether that apparatus 
be a dominated union, an illegal union-security clause, or (as 
here) an illegal hiring provision. 


ARGUMENT 


As previously noted (supra, p. 6), the Board, relying 
on its decision in the Mountain Pacific case, found the exclusive 
hiring hall agreement in this case to be unlawful. In the 
Mountain Pacific decision the Board has established, in effect, 
a holding applicable to and governing all exclusive hiring hall] 
agreements. We propose to demonstrate in this brief that, 
contrary to the petitioner’s contentions, the Board’s Mountain 
Pacific holding is valid, and that the Board properly applied 
the holding to the instant case.” We will also undertake to 
show the validity and propriety of the Board’s remedial order. 


IL The validity of the Board’s Mountain Pacific holding t 


Briefly stated, the Board in Mountain Pacific held that an 


exclusive hiring hall agreement, giving a union complete and 
unfettered control over hiring, is unlawful on its face. 

The basic issue, therefore, is whether such an agreement in 
itself constitutes discrimination which encourages union mem- 
bership within the meaning of Section 8(a) (3) and (1) and 
8(b) (2) and (1)(A) of the Act. The Board’s fundamental 
position is that such an agreement, by requiring job applicants 
to obtain union approval before they can be hired, and by deny- 
ing employment to applicants who lack approval, discriminates 
“in regard to hire” so as to encourage union membership.* 


‘For the convenience of the Court, since the Mountain Pacific decision 
underlies the case at bar, we are, in this part of our brief, stating the issues 
in terms of Mountain Pacific. Substantively, the issues as so stated are the 
same as the stipulated issues (J.A. 2) and as the questions presented (supra, 
D (z)). 

*The Board’s finding and the supporting rationale are limited to an 
exclusive hiring agreement. Under a non-exclusive provision, the employer 
is free to hire without referral from the union. The term “exclusive hiring 
hall agreement,” or its synonym union hiring hall agreement, as used by the 
Board in Mountain Pacific as well as in the case at bar, refers to an agree- 
ment which gives a union complete and unfettered control over hiring. 
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Contrary to'the Union’s contention (Br. p.-27),:the Board’s 
holding is not predicated upon a presumption that the Union 
will in fact discriminate in favor of members when referring 
men, nor is such a presumption necessary 'to the Board’s find- 
ing of a violation. Instead, the holding rests upon the effect’ 
on employees of making union clearance a condition to employ- 
ment, even where such clearance may be granted to members 
‘and non-members alike. Such an arrangement, we submit, in- 
herently tends to encourage union membership in violation of 
the Act. An ancillary issue may be the propriety of the Board’s 
holding that inclusion in an exclusive hiring agreement of the 
safeguards specified in the Mountain Pacific decision (infra, 
p. 30) ‘negates the unlawful encouragement of union mem- 
bership which otherwise inheres in such an agreement.’ 
A. An exclusive hiring hall agreement constitutes unlawful encouragement 
of union membership in violation of Section 8(b)(2) and Section 8(a)(S) 
The applicable provisions of the Act, Section 8(b)(2) and 
8(a)(3), subject to an express qualification not material here 
are designed to protect employees against “discrimination in 
regard to hire and tenure of employment” which tends to en- 
courage or discourage membership in a labor organization. 
The prerequisites to a finding that these sections have been 
violated, thus, are a showing (1) of discrimination respecting 
employment for which the employer and union are responsible, 
and (2) that such discrimination encourages or discourages 
union membership. The Board found in the Mountain Pacific 
case that an exclusive hiring agreement giving complete and 
unfettered control over hiring to the union does violate these 
provisions of the Act. This conclusion we shall show is sound. 


1. As to discrimination 


There can be no serious dispute that an exclusive hiring 
agreement does, in fact, discriminate among job applicants. 
Such an agreement divides job applicants into two categories— 


* As previously noted (supra, p. (I)), it is not the Board’s position that 
resolution of this issue is essential to a determination of the merits of this 
case. See prehearing stipulation approved by this Court (J.A. 2). How- 
ever, the Court may wish to consider this issue in connection with the basic 
issue presented. 
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those who are‘cleared-for employment through the hiring hall. 
and those who are not. Even if a job is available, the applicants 
know that the employer cannot hire them:unless they go to the 
union hall, prepared to follow the union’s hiring procedures. 
This constitutes discrimination in the plainest: sense of the 
word.” It conditions employment upon recourse to a union- 
controlled process. As the Supreme Court held in Radio Of- 
ficers’ Union v. N.L.R.B., 347 US. 17, 39 “* * * refusal to hire 
for an available job [is] clearly discriminatory.” Likewise, 
here, the refusal to hire job applicants for available jobs be- 
cause they: lack clearance by a union is “clearly discriminatory” 
within the meaning of the Radio Officers’ decision. ‘Therefore, 
on the face of the exclusive hiring agreement, the employer 
agrees to discriminate by refusing to hire an applicant or by 
discharging an employee who does not go to the union hall or 
follow the union’s hiring procedures. And when the union en- 
ters the agreement under which it has the right to require the 
employer not to hire or to fire an employee solely on the grounds 
of the agreement, it causes discrimination within the meaning 
of Section 8(b) (2) of the Act.?”* 

This would be true even though once resort is had to the 
union hiring hall, clearance may be equally available to union 
members and non-members alike. Discrimination is no less 
discrimination because the disfavored class may obtain the 
preferred treatment if they agree to comply with certain stated 
conditions. The crux of discrimination is disparate treatment. 


'* It is clear, of course, that since the contract here on its face imposes 
a discriminatory condition of employment, evidence of actual refusal to hire 
job applicants lacking clearance by the Union is not necessary. This and 
other courts have consistently held that the mere maintenance of an unlaw- 
ful contract, apart from its enforcement, violates the Act. W.L.R.B. v. Gott- 
fried Baking Oo., 210 ¥. 2d 772, 777-780, 782 (C.A. 2) ; N.L.RB. v. F. H. Mo- 
Graw Co., 206 F. 2d 635, 641 (C.A. 6) ; Hichleay Corp v. N.L.R.B., 206 F. 24 
798, 803-804 (C.A. 3) ; see also International Union, United Mine Workers 
of Amertoe v. N.L.R.B., 87 App. D.C. 230, 184 F. 2d 392, certiorari denied, 
340 U. 8.934. 

™ The undisputed facts in this case show precisely the type of discrimi- 
‘nation by an employer, which is caused by a union, under an exclusive 
hiring agreement. Here the union refused to dispatch Slater from the hall. 
When he obtained a job on his own, the union caused the employer to dis- 
charge him, on threat of strike, because he was not referred from the hiring 
hall. See infra, p. 45. 
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To illustrate: It is plainly egal for an employer to require 
job spplicants to promise as 9 condition of employment that 
they will not join a. union. The applicants may, if they choose, 
sign the contract and obtain the employment, or refuse and 
lose the opportunity. Yet such contracts, commonly known 
as “yellow-dog” contracts, have been uniformly condemned as 
discriminatory within the meaning of the Act. The division of 
job: applicants-into two categories, those who will sign and 
those who will not, constitutes the factual discrimination; and 
it is irrelevant that the applicants may escape the impact of 
the disparate treatment by complying with the stated condi- 
tion. Similarly here, employees may forego the use of the 
hiring hall and lose the employment opportunity. Or they may 
meet the stated condition, use the hiring hall, and thus become 
eligible for work. In short, here, as in the illustration, the 
discrimination is made out once the initial disparate treatment 
is established. 

The Union argues that the statutory term “discrimination” 
connotes only an act of discrimination which is referable to or 
based upon union membership or activities or lack of the same. 
Hence, it. argues that a hiring hall which dispatches union 
members and non-members alike does not discriminate within 
the meaning of the Act, and that, since it is assumed for pur- 
poses of this case that the hiring hall does not refuse referral 

to non-members (Un. Br. p. 20), the Board’s finding of dis- 
erate 

The Union reads Section 8(a)(3) too narrowly. ‘This pro- 
vision makes it an unfair labor practice for an employer “by 
discrimination in regard to hire or tenure of employment or 
any term or condition of employment to encourage or dis- 
courage membership in any labor organization.” Tradition- 
ally, encouragement of union membership has been accom- 
plished by discrimination which has been based upon union 
membership or the lack of it. ‘The cases are legion where an 
employer discharges an employee because he is a union mem- 
ber or a union causes an employee’s discharge because he is 
not a union member. It is error, however, to read these cases 
as limiting the scope of Section 8(2)(3) to discrimimation 
referable to or based upon union membership or its lack. Yet 


% 
that is precisely what: the: Uniom has: done. Tt has converted 
the expression “discrimination *:” * to encourage” into “dis- 
érimination: based upon union membership which encourages” 
Section 8(a) (3): is unduly restrictive and 


fation. 
Tiation which # sought to ban beyond 


courage or discourage yo” 
£o the Board the “work of applying the Act’s general pro 
hibitory language in’ the light of the infinite combinations of 
events which might be charged as: violative of its terms.” 
N.L.RB., 324 US. 798, 798. 
di . < tion. 3 


“encouragement or disco 

essential elements of a Section 8(a)(3) violation; that 
élement of discrimination was established by a showing of 
disparate treatment without necessary reference to union 


thembership of the lack thereof; and that the element of 
encouragement or discouragement was established by 2 sho 


w= 
ing that the disparate treatment could reasonably be said to have 


“raisefd] or lower[ed] * * * the desire of employees tounion- 
ize.” Radio Officers’ at page 51. 

In any event, even assuming the correctness of the Union’s 
reading of Section 8(a)(3) that disparate treatinent to con- 
stitute discrimination must be referable to union membership, 
we submit that the requirement that an applicant obtain 
union clearance as a condition to employment constitutes 
discrimination within the Union’s own definition. For, as the 
Supreme Court held in Radio Officers’, 347 US. at 42, 52, the 
statutory right to refrain from union membership incindes- the: 
right to refrain from complying with the obligations of mem- 
bership, including the obligation to resort. to a union hiring 
hall for employment: clearance. ' 

511391—59-——4 
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:. Petitionex’s contention (Br. pp. 22-23), that Radio Officers’ 
is ‘distinguishable on the ground that there the terms of the 
collective bargaining agreement did not. provide for a hiring 
hall, and that: hence the hiring hall clearance requirement was 
@ unilaterally. imposed: union obligation, is beside the point. 
Inclusion of a hiring hall provision in the contract in that ease, 
would merely have served to validate the removal of radio off- 
cer Fowler under the then applicable provisions of the Wagner 
Act which permitted compulsory unionism. Radio Officers’ 
v. NLRB., 347 US. at 29-30, n. 24.. However, the inclusion 
of a hiring hall clearance requirement in a collective bargaining 
agreement does not thereby render such requirement any. less 
& union obligation or practice. Such a hiring hall provision, as 
we will show infra, which. vests unilateral and unfettered con- 
trol over hiring in the union is an integral aspect of union 
policy and apperatus. It is idle to argue that where such a 
provision is unilaterally imposed by the union as in the Radio 
Officers’ case, it becomes “a union obligation or practice,” but 
where, as here, it is provided for in a collective bargaining 
agreement, it somehow loses this essentially union characteris- 
tic” We submit that an act of discrimination which compels 
resort to such 8 union process may properly be deemed discrim- 
ination based upon membership within the broad meaning of 
that term (cf. Radio Officers’ v. N.L.R.B., 347 US. at 39-41), 
whether or not the obligation is imposed by contract. $ 
In conclusion, we submit that the element of discrimination 
under Section 8(a)(3) has been made out in this case. It is 
our primary position that this element is established by a 
showing of disparate treatment whether or not such treatment 
is based upon union membership or the lack of it and that such 
a showing has been made here. As a secondary position we 


NLRB. v. Furriers Joint Council, 224 F. 2d 78, 80 (C.A. 2), relied on 
by petitioner, is distinguishable. The Court, there, did not hold that ab- 
sorption of the share-the-work policy into a contract obscured or neutralized 
its character as a union obligation. The Court merely held that where 
such a union policy is validly embodied in a collective bargaining contract, 
the union could coerce employees who breached the agreement into observ- 
ing it without violating the Act. It should be noted that in the Furriers 
case the parties did not litigate, nor did the Board pass upon the validity’ 
of the contractual provision there involved. Therefore, the court proceeded 
on the premise that it was.a valid provision. This case, however, presents 
that very question, namely, whether and under what circumstances the 
parties may validly include in a contract the union’s policy requiring all 
applicants for employment to be cleared through the union hiring hall. 
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believe we have also established the element of discrimination 
‘under petitioner’s: view of the Act which requires that such 
discrimination be referable to union anemtbership: or the lack 
‘of it. 

We turn now to the pecons: element of the violation; i-e., en- 
couragement, and consider whether the Board could properly 
infer that the discrimination under an: exclusive hiring agree- 
ment encourages union membership within the meaning of the 
Act. For, if it does, it violates Section 8(b) (2) and 8(a) (3). 

2. As to encouragement 
_ In the Mountain Pacific case, the Board concluded that the 
exclusive hiring agreement in question inherently and unlaw- 
fully encouraged union membership. The focal considera- 
tions recited by the Board are quoted below. 

; Significantly, the contract is silent as to methods or 
criteria to be followed by the Union in performing its 
function as hiring agent. Under this contract and hir- 
ing hall, the Union is free to pick and choose.on any 
basis it sees fit. Not only do the Employers-have no 
voice in the selection of applicants, but, for all the Em- 
ployers know or care, the Union’s purpose in selecting 
some: and rejecting others. may be:encouragement.to-: 
wards. union membership, or towards. adherence . to 
union policies, matters which, were they the basis for 
direct employer selection, would constitute clear dis- 
criminations within the meaning of Section .8(a)(3) of 
the Act. 

From the standpoint of the working force generally— 
those who, for all practical purposes, can. obtain,.jobs 
only through the grace of the Union or its officials—it, 
is difficult to conceive of anything that would encour- 
age their subservience. to union activity, whatever. its. 
form, more than this. kind of hiring hall arrangement.. 
Faced with this hiring hall contract, applicants for, em- 
ployment may not. ask themselves what skills; experi- 
enee.or virtues are likely to win them jobs at the hands 
of AGC contracting companies. :. Instead. their. concern. 
is, and must be: what, about themselves; will probably, 

~~ please the Unions or their agents; how can they con- 
- . duct themselves best to conform with such. rules. and 
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-policies as Unions are likely to enforce; in short, how 
to ingratiate themselves with the Union, regardless of 
what the Employer’s desires or needs might be. 

* * 


* * . : 


Here the very grant of work at all depends solely 
upon union sponsorship, and it is reasonable to infer 
that the arrangement displays and enhances the Union’s 
power and control over the employment status. Here 
all that appears is unilateral union determination and 
subservient employer action with no above-board ex- 
planation as to the reason for it, and it is reasonable to 
infer that the Union will be guided in its concession 
by an eye towards winning compliance with a member- 
ship obligation or union fealty in some other respect. 
The Employers here have surrendered all hiring au- 
thority to the Union and have given advance notice via 
the established hiring hall to the world at large that 
the Union is arbitrary master and is contractually guar- 
anteed to remain so. From the final authority over 
hiring vested in the Respondent Union by the three 
AGC chapters, the inference of encouragement of union 
membership is inescapable. 119 NLRB 893, 894-896. 

Considered in the light of (a) applicable legal principles, (b) 
the character and the history of exclusive hiring halls, and 
(c) the legislative history of the Taft-Hartley Act, the Board’s 
conclusion is, we submit, wholly valid. 


(a) Applicable legal principles 

It is settled law that inferences of the character drawn by the 
Board in the Mountain Pacific case are peculiarly within the 
competence of the Board. Radio Officers’ Union v. N.L.R.B., 
347 US. 17, 48-52. For Congress “left to the Board the work 
of applying the Act’s general prohibitory language in the light 
of the infinite combinations of events which might be charged 
as vidlative of its terms.” Republic Aviation v. NLRB., 324 
US. 793, 798. And in the discharge of this function Congress 
contemplated that the Board should take into account “an ade- 
quate appreciation of the complexities of the subject which is 
éntrusted to [its] administration.” Id., at page 800. In sum, 
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the “Labor Board as one of those agencies presumably equipped 
or informed by experience to deal with a specialized field of 
knowledge” (Universal Camera Corp. v. N.LRB., 340 US. 
474, 488), could properly draw on its wide experience with un- 
ion operated hiring systems in inferring that such arrangements 
inherently encourage union membership. As the Supreme 
Court has stated, this kind of inference carries “the authority of 
an expertness which courts do not possess and therefore must 
respect.” Id., at page 488. 


(b) The character and history of exclusive hiring halls 


Essential to an understanding of the inference of inherent 
encouragement which is at the root of the Board’s Mountain 
Pacific decision is an understanding of the character and history 
of exclusive hiring halls. The term “hiring hall” is at times 
used broadly to describe the system under which employers ob- 
tain all of their workmen from the union. The hiring hall is 
also usually an actual place where employees must be present 
in order to be referred to jobs2* Generally speaking, in order 
to be eligible for referral, a man must be “registered,” ie., his 
name must appear on a “list.” When a call for men comes in, 
the dispatcher determines which men on the list are to be sent 
out and, ordinarily, gives them referral cards which they must 
show on the job to the foremen and the union stewards before 
they may go to work. Standards or criteria governing regis- 
tration and referral vary greatly in type and in use, and cus- 
tomarily have been within the sole discretion of the union both 
as to adoption and application** Some hiring halls register job 
applicants according to seniority, or competence, or residence, 
or other considerations. Some hiring halls follow no particular 
standards in registering applicants, at least-not on a regular 
basis. The same is true of referral. While many hiring halls 
refer on a rotational basis, others leave referrals entirely to the 
discretion of the hiring hall officials. 

* See “Hiring Hall Arrangement,” 38 ALR 2d 414; Staff Report of Com- 
mittee on Labor and Public Welfare, U. S. Senate, 82nd Cong., 2nd Sess., 
pp. 9-12 (1953). 

* Hearings before the Committee on Labor and Public Welfare, U. 8. Sen- 
ate, 88rd Cong., 1st Sess., at 1882 (1953) ; Hearings on 8. 1973 before Senate 
Subcommittee on Labor and Labor-Management Relations, 82nd Cong., 1st 
Sess., pp. 155, 158-159 (1951). 
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-In most cases, the hiring hall is physically located in the 
union hall where the union holds its meetings and has its offices. 
The hall usually serves as a social center for members, as well. 
For example, each member of Local 10 of the International 
Longshoremen’s and Warehousemen’s Union was recently .as- 
sessed $252, in ‘addition to dues, to pay for the construction 
of a union hall which is also used as the “hiring hall” and 
lounge.* In addition, the dispatcher is usually a union mem- 
ber and is frequently a union officer. In most.cases,. he and 
other hiring hall personnel are selected, paid, and controlled 
by the union.“ As in the case at bar, the employers usually 
have no contractual right to participate in or to exercise any 
control over the actual day-to-day operation of the hall and 
do not do so in fact." In short, the hiring hall is regarded as 
the union’s private property and the dispatching service as a 
union function. : : 

The foregoing facts relating to the physical character and 
staffing of the hiring hall, its relationship to the union, and the 
unilateral and unfettered control of the union over the hall’s 
operations, would alone justify the Board’s inference that 
exclusive hiring halls encourage job applicants to seek and 


maintain union membership in good standing. For, the con- 
cern of job applicants who must resort to a union hiring hall 
“Gs, and must be: What, about themselves, will probably please 


* See “Dock Union Builds Itself a Hall,” Business Week, March 14, 1959, 
pp. 116-120. 4 

"The record in the case at bar does not reveal whether the Union bears 
the entire cost of operating the hall, nor. is there any evidence with respect 
to the union status of the dispatcher. Since the contract itself is silent 
on these matters, it seems likely that the operating expenses of the hall 
‘are paid out of union funds, that the union selects the dispatcher, and 
that, as is usual, he is at least a member in good standing. See Strauss, 
“Business Agents in the Building Trades,” Industrial Labor Relations Re- 
view, January 1957, pp. 237, 248. 

. * Apparently the only information employers in the case at bar had with 
respect to the hall’s operation was given them at a meeting several years 
earlier, shortly after the Union had settled a Board case involving claims of 
discrimination in the dispatch of casual employees (J.A. 35). The Board’s 
records show that 14 charges were filed at that time against Local 357, sister 
locals and‘ employers—all parties to a Master Labor Agreement. Of these, 
12 charges were settled in 1951 and 2 were subsequently dismissed by the 
Board as being without merit. Motor Truck Association of Southern 
California, 110 N.L.B.B. 2151. 
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the Unions and their agents? How can they conduct them- 
selves best to conform to such rules and policies as Unions are 
likely to enforce? In short, how to ingratiate themselves with 
the Union, regardless of what the Employer's desires:or needs 
might be.” Mountain Pacific, 119 NLRB. at page 895. It 
is understandable that many non-members believe: that the 
union hiring hall is operated primarily for the benefit of mem- 
bers and feel that they would not be welcome at the hall, par- 
ticularly if their sole purpose is to compete with members for 
jobs.. Nor is it surprising that non-members generally.are 
convinced that they will not be treated equally: with members 
in the distribution of jobs. That their fears are often’ justified 
is revealed in a speech by Harry Craig, a: member of the Na- 
tional Conference of Teamsters ‘Lawyers, as reported :in:the 
‘Teamsters’ official publication.. According to Craig, “A trade 
unionist who has spent many years in a struggle against scabs 
and free riders cannot be expect to willingly open his armsiand 
welcome [non-members] into the union hiring hall.” * If 
some of the members also share the beliefs of non-members, 
that, too, is understandable. That they do is clear from the 
testimony of Slater in the case at bar, which shows that, though 
he himself was a union member, he did not doubt for a moment 
that to be referred from the hall a man “had to be a union 
member, otherwise he wouldn’t be working,” and that a man 
has “to have [his] dues paid up to date and so forth to be 
dispatched”  (J.A. 17, 18). 

The Board’s conclusion that “a procedure requiring ‘appli- 
cation for employment through a union” hiring hall tends to 
encourage membership is fortified by the history and tradition 
of union hiring halls. It is clear that union hiring hails his- 
torically and traditionally have been operated primarily for 
the benefit of union members, and with the object. that. firm 
discipline be exerted over employees and applicants. Hiring 
halls in the construction, the maritime, and other industries 
‘were historically established on a closed-shop basis.” Con- 


* The Internationat Teamster, September 1958, p. 24.. 

* Haber and Levinson, Lador Relations and Productivity in the Butlding 
Trades (Ann Arbor, University of Michigan Bureau of Industrial Relations, 
1986), p. 62. sent F ‘ 
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sequently, most union hiring halls registered only members 
or placed members on a preferential hiring list and referred 
non-members only when no members were available* Since 
doth the elosed shop and preferential hiring were legal under 
the Wagner Act,” unions were free to link the closed shop and 
the hiring hall. 


in the operation of their hiring halls. 

This ‘same reluctance has found expression in ‘the public 
statements of some union representatives immediately con- 
eerned with the hiring hall systems. For example, Joseph 
Curran, then and now President of the National Maritime 
Union, openly stated: “I don’t care what the Government 
says or does about {hiring halls], we're not going to back 
down. Our policy is ‘no compromise” We're going to stick 
to it:”® Similarly, the first issue of the International Typo- 


%.See Joint Comm. Rept. 986, 80th Cong., And Sees. Part 3, -p. 52, and 
Part 5, pp. 8-89, where it is pointed aut at p..38 of Part.5 of this Report 
that from the time that the longshoremen’s hiring hall on the West Coast 
‘was established in 1994 ‘until the date of the Report no non-union member 
was atleto register for referral to jobs. ‘ 

* Radio Officers’ Union v. NLRB. ST US. 17, 29-80; Colgate-Palm- 
olive-Peet Co. V. N-L.R.B., 338 U.S. 355, 361-364. 
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» See Appendix A, infra, pp. 58-60, which summarizes representative casesOF <~v 


ge union hiring practices or procedures. We have listed the 160-case 
gample an charts for the convenience of the Court and to avoid voluminous 
footnotes in the Argument. ‘Needless to say, many more illegal arrange- 
ments and acts of discrimination were not the subject. of litigation and 
did not even come to the attention of the Board. 

* Seligman, “The Battle of the Hiring Hall,” Commonweal, Jan. 27, 1950, 
p- 43. See also Curran’s statement before the Senate Committee on 
Labor and Public Welfare, U.S. Senate, 88rd Cong., Ist Sess, p. 1882 
(1953). 
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graphical Union journal published after the enactment of the 
Taft-Hartley Act contained the following statement by Wood- 
ruff Randolph, the ITU president: 

The old adage that you-can lead a mule to water but 
you cannot make him drink applies as well in: this 
case. eae 

This is one of the times when. organized labor ap- 
proaches collective bargaining with at least a mulish 
disposition. * * * we do not intend to have any of our 
rights or prerogatives, enjoyed for a hundred years, 
set aside by laws adopted under the lash of party lead- 
ership in Congress inspired by representatives of big 
business whose aim is to wreck organized labor. 

* * * Tf we cannot make a contract for a closed shop, 
we need not make a contract. 


In the following issue, Randolph stated: 


The theory of the Taft-Hartley Law is that now an 
employer can “shoe horn” some non-union men into a 
union composing room and be protected against our 


men. walking out. That is theory only.* 


True, during these early years, some unions began to elimi- 
nate the openly discriminatory language from their contracts. 
One union, at least, soon concluded that, for its purposes, 8 
provision requiring the employer to hire only men referred by 
the union is just as satisfactory as one requiring the employer 
to hire only union members. This was disclosed by Ernest 
White, General Vice President of the International Associa- 
tion of Machinists, when he told a Senate Committee in 1951 
that the closed shop continued to operate in the construction 
industry because: 

[E]mployers throughout the country, either freely or 
otherwise, have entered into [agreements] with various 
building trade [unions] requiring, as a condition prece- 
& dent to obtaining employment either [union] member- 

"= American Newspaper Publishers Assooiation v. N-L-RB., 198 F. 2 782, 

789-790 (C.A. 7), certiorari denied 20 far as material here, 844 U.S, 812. 
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ship or a clearance or [a] union referral slip * * * 
[Emphasis supplied.] * 

Furthermore, some unions evolved apparently legal hiring 
provisions, i.e., arrangements which—to those not thoroughly 
familiar with the bargaining history of the industry—would 
not appear to establish a closed shop or to give job preference 
to members. When, however, the literal language is analyzed 
in the light of all the facts, it is found that these contracts, 
by their very terms, were designed to and do guarantee either 
that only members will be. referred and hired or that non- 
members will be referred and hired only when there are no 
members available for jobs. Thus, in 1950, Harry Lundeberg, 
then President of the Seafarers Union, admitted to a Senate 
Committee that closed-shop conditions were continuing in the 
maritime industry through the use of such a contract, i.e., one 
which provided that only men with seniority would be hired. 
“Tt just happens,” Lundeberg pointed out, that “every [em- 
ployee] who has [the necessary] seniority are [sic] members 
of the union.” As Lundeberg assured the Senators, “You 
can’t plug up every hole.” He then observed, “We plugged 
them holes up.”* Similarly, Woodruff Randolph, President 
of the International Typographical Union, stated at a Board 
hearing in 1947 that his union had “traditionally operated” 
under a closed shop and had undertaken “to find means to 
preserve the policies and practices theretofore followed 
* @ #9725 

Further evidence of the continuation of traditional prac- 
tices was revealed by a study made in 1952 of labor relations 
in the building trades. The study concluded that: 

In [these areas], employment arrangements equiva- 
lent to those under a closed shop were in effect. Mem- 
bership in the union was almost universally regarded 


= See statement before Senate Committee on Labor and Public Welfare, 
82nd Cong., Ist Sess., at 135. (1951). 

*See hearings before the Senate Subcommittee on Labor-Management 
Relations, Slst Cong., 2d Sess, at 184 (1958). See also statements of 
other union leaders on pp. 62, 81-82, 87, 218, 215, 318. 

“8 International Typographical Union, 87 N.L.R.B. 1215, 1230. 
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as a prerequisite for obtaining employment; in most 
instances, men were employed directly or indirectly 
through the union itself. Both [management and 
unions] viewed this as standard practice and showed 
little concern for the illegality of the arrangement.” 


(c) The Legislative History of the Taft-Hartley Act confirms 
the Board’s conclusion that union hiring halls encourage 
union membership 
Congress was aware when it enacted the Taft-Hartley Act 

that union-operated hiring halls gave preference to union 

members and thereby encouraged union membership. As 

Senator Taft stated on the floor of the Senate: 


Perhaps [the closed shop] is best exemplified by the 
so-called hiring halls on the west coast, where ship- 
owners cannot employ anyone unless the union sends 
him to them * * * A man may be discharged one day 
and may be hired the next day * * * Such an arrange- 
ment gives the union tremendous power over the em- 
ployees; furthermore it abolishes a free labor market. 


A man cannot get a job where he wants to get it. He 
has to go to the union first; and if the union says that 
he cannot get in, then he is out of that particular labor 
field.” 


In a later statement in Congress, Senator Taft again linked 
the hiring hall with union-member preference when he stated 
that the closed shop was “the hiring hall proposition.” * 


™“ Haber and Levinson, Labor Relations and Productivity in the Building 
Trades (Ann Arbor, University of Michigan Bureau of Industrial Rela- 
tions, 1956), p. 71. The same disregard of Taft-Hartley requirements was 
revealed by a study of the Buffalo, New York, area and of the Southern 
California ‘area. Sheldon, Union Security and: the Taft-Hartley Act in 
the Buffalo Area, New York School of Industrial Relations Research Bull. 
No. 4, p. 41 (1949); Pierson, Effects of the Taft-Hartley Act on Labor 
Relations in Southern Oalifornia, Proceedings of the 28d Annual Con- 
ference of the Pacific Coast Economic Association, pp. 76-82, reprinted 1949 
by Institute of Industrial Relations, Berkeley, California. 

* 93 Cong. Rec. 3836, II Leg. Hist. 1010. See also S. Rep. 105, 80th Cong., 
1st Sees, p. 6 (1947); I Leg. Hist. 412. “Leg. Hist.” denotes the two 
volume work, Legislative History of the Labor Management Relations Act, 
1947 (Gov't Print. Off., 1948). 

* 93 Cong. Rec. 4885 ; II Leg. Hist. 1420. 
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Further evidence that Congress sought to prevent hiring 
halls from being used for compulsory unionism is found in the 
Senate Report of April 17, 1947: * 

We have felt that on the record before us the abuses 
of the system have become too serious and numerous to 
justify permitting present law to remain unchanged 
* * * In the maritime industry and to a large extent 
in the construction industry union hiring halls now 
provide the only method of securing employment. This 
not only permits unions holding such monopolies over 
jobs to exact excessive fees but it deprives management 
of any real choice of the men it hires.” 


In sum, Congress was fully aware that the union-controlled 
hiring hall was one of the principal devices by which compul- 
illegal encouragement of union mem- 

However, Congress did not deal 


® Senate Report No. 105 on 8. 1128, 80th Cong., 1st Sess., p. 6 (1947). 
"gee also Teller, The Law Governing Lavor Disputes and Collective 
Bargaining (Baker, Voorhis & Co, Inc, New York 1950), p 7%. 


29 


which were compatible with the purposes of the Act, and to 
regulate those aspects of hiring hall systems which offend the 
Act. Moreover, the following excerpt from the Joint Commit- 
tee Report, which clarified the Congressional intent of the 
Taft-Hartley Act, envisaged precisely the problem facing the 
Board in the present hiring hall situation : * 

There can be no question but that Congress, in amend- 
ing the National Labor Relations Aet, intended to place 
some restriction upon the unilateral control over hiring 
previously exercised by unions where there was, asin the 
maritime industry, a closed shop and union hiring hall. 

Complete control over job opportunities by either 
management or unions opens the way for repeated abuse 
and discriminations. The problem is a difficult one de- 
serving serious consideration by thoughtful leaders in 
the interests of first one party and then the other. PB oe 


* * * * * 


In sum, the Board has properly concluded that union hiring 
halls do encourage union membership. It should be pointed 
out that in a fundamental sense the union does not challenge 

- this critical finding. (Cf. Pet. Br. pp. 21, 22.) It argues only 


that absent the element of discrimination it matters not that 
the hiring hall inherently encourages union membership. For, 
argues the Union, a hiring hall is no different conceptually 
from shorter hours, retirement pensions, and wage increases 
which a union may negotiate and which also may inherently 
encourage membership. This contention can be answered 
quickly. In the first place, as we have shown, discrimination 
within the meaning of the Act has been established. In the 


“Report of the Joint Committee on Labor Management Relations, 80th 
Cong,, 2nd Sess., Part 5, pp. 43, 45 (1947). 
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second place, the kind of encouragement which results from the 
operation of a union hiring hall which is within the complete 
and unfettered control of the union is quite different from the 
kind of encouragement resulting from the negotiation of a wage 
increase or other conventional terms and conditions of employ- 
ment. The Board recognized this in the Mountain Pacific case 
where it stated that (119 N.L.RB.B. at.p. 898): “A line must 
be drawn between lawful and. unlawful encouragement.” Thus, 
the kind of encouragement which occurs when @ union success- 
fully negotiates a collective bargaining agreement has been held 
permissive because such encouragement is a natural conse- 
quence of the proper functioning. of a collective bargaining 
representative and reflects a legitimate desire of employees, to 
be-represented by a successful agent... However, the kind of 
encouragement which results from the unilateral and unfettered 
control of a hiring hall by a union does not arise from a desire of 
the employees to be represented by a successful bargaining 
representative. It arises solely from the fact that the union is 
in control of the hiring apparatus and that the employee is 
anxious to insure his success in securing employment. In this 
sense the union does not occupy the position of collective bar- 
gaining representative as in the former example. Instead, it 
occupies the status, one might say, of the employer's hiring 
agent, in a position to imperil a worker's livelihood in direct 
contravention of the basic policy of the Act, which is “to in- 
sulate employees’ jobs from their organizational rights.” * 
Radio Officers’ v. N.LR.B., at p.40. In sum, as hiring agent, 
the union has power to command respect and allegiance from 
applicants irrespective of the union’s success as collective bar- 
gaining representative. 
B. The propriety of the Mountain Pacific safeguards 


In the Mountain Pacific decision the Board held that the vice 
of an exclusive hiring agreement ™ “lies in the fact of unfettered 


Save as permitted by the proviso to Section 8(a) (3). which is not in- 
volved here. . 

* See note 8, supra, wherein it was pointed out that the term exclusive 
hiring hall agreement, as used. by the Board in the Mountain Pacific decision 
and in the case at bar, refers to an agreement giving a union complete and 
unfettered control over hiring. 
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union control-over all hiring.” (119 N-L:R.B. at 896.) The 
Board, however, stressed the fact that its holding was not to be 
taken as outlawing all hiring halls. For one thing, hiring halls 
which were not under the exclusive and unfettered control of 
the union would not be deemed illegal as inherently and un- 
lawfully encouraging union membership. In addition, it was 
the Board’s view that: where unfettered union control over the 
hiring process existed, the inherent and unlawful encourage- 
ment which stems from such control would be negated if the 
parties took appropriate affirmative action to neutralize the im- 
proper effects of the union’s control. 

’ Applying this principle; the Board has indicated that a hir- 
ing agreement in itself may be legitimate even when it: vests 
in the union the exclusive authority to réfer applicants to jobs, 
if it explicitly provides (119 N.L.R.B. at 897) : : : 
(1) Selection of applicants for referral to jobs shall 


be on a non-discriminatory basis and shall not be based 
on, or in any way affected by, union membership, by- 
laws, rules, regulations, constitutional provisions, or any 
other aspect or obligation of union membership, policies, 


or requirements. 

(2) The employer retains the right to reject any job 
applicant referred by the union. 

(3) The parties to the agreement post in places where 
notices to employees and applicants for employment are 
customarily posted, all provisions relating to the func- 
tioning of the hiring arrangement, including the safe- 
guards that we deem essential to the legality of an ex- 
clusive hiring agreement. 


™ yt should be noted that whether these requirements for a lawful hiring 
agreement are valid is not a question presented for determination in this 
case. See note 9 supra. The Board found, on this phase of the case, simply 
that the hiring provisions of the contract as they stand are invalid, and 
has enjoined their continuance. There is no requirement in the Board’s 
order that the Union and the Company satisfy the conditions which the 
Board believes would safeguard the rights of employees subject to exclusive 
hiring arrangements; indeed, there is no compulsion that the Union and 
the Company maintain any particular kind of hiring system. ‘Whether or 
not'the safeguards stated by the Board ‘constitute a proper and exclusive 
method ‘for overcoming the illegality thus found, has no bearing on the cor 
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Satisfaction of the first of these requirements, when posted, 
serves to disabuse the employees of any fear that they must 
please the union to obtain employment. Surely a union which 
is performing its statutory obligation to treat members and 
non-members equally can have no legitimate objection to tell- 
jng job applicants that it does so. This simple procedure does 
not interfere in the least with the legitimate and economically 
desirable function of a hiring hall of providing employers with 
men and men with jobs.” 

The second requirement lessens the control of the upjon over 
the hiring function and thereby tends to eliminate any fear of 
job applicants that the union will act arbitrarily or preferen- 
tilly. This safeguard, too, helps to negate the encouragement 
of union membership contained in the exclusive hiring hall 
clause. As the Board noted in Mountain Pacific, 119 NLRB. 
at 895, employees faced with such a contract will concentrate 
on ingratiating themselves with the union in order to get a job, 
and may not ask themselves “what skills, experiences, or virtues 
are likely to win them jobs at the hands of [the] contracting 
companies.” But if the employer can reject any person re- 
ferred by the union hall, employees are put on notice that the 


employers will hire only qualified men and that referral by the 
union does not ipso facto guarantee that a man will be em- 
ployed. Moreover, the protection of the right to reject serves 
to correct one of the features of the Wagner Act hiring hall 


to correct the contracts, and, needless to say, where illegal practices occur 
they will constitute independent violations which are subject to Board 
proceedings. : 
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singled out for criticism by Congress—i.e., that “it deprives 
management of any real choice of the men it hires” (supra, 
p. 28). 

Finally, by informing employees of the “provisions relating 
to the functioning of the hiring agreement” the third require- 
ment puts employees on notice of the non-discriminatoty 
ériteria ot standards which the parties have agreed upon to 
govern referrals to jobs, and thereby gives substantive content 
to the guarantee against discrimination. For it precludes the 
situation preserit in the Mountain Pacific case, 38 well as in 
the instant case, where “applicants for employment may not 
ask themselves what skills, experience, or virtues are likely to 
win them jobs” (Mountain Pacific case, 119 N.LE.B. at 895).™* 

The Union’s final conterition challenges the authority of 
the Board to establish standards which will validate an exclu- 
sive hiring hall contract. The Union, relying upon NLRB. 
v. American National Insurance Co., 343 U.S. 395, argues that 
the Board is without power to “sit in judgment” on the “sub- 
stantive” terms of contracts. But’s reading of that decision 
makes it clear that the court was talking about Board action 
which had the effect of requiring one of the contracting parties 
to make “concessions” on matters which further the interest 
of the other contracting party. Nothing in this or in any other 
decision of which we are aware suggests that the Board is 
without power to formulate provisions which it believes are 
necessary to protect the rights of the employees for whom 
the Act, and Section 8(a) (8) and 8(b) (2) in particular, was 
enacted. There can be no doubt that if a hiring hall clause, 
as written, is illegal, the Board is authorized to require the 


* Such notices cannot be equated, as the Union claims (Br. pp. 36-37), 
with those which must be posted as one of the stepe in expunging an un- 
fair labor practice. In the first place, nothing in the Board’s order requires 
the parties to post the notices which are designed to validate an exclusive 
hiring arrangement (see pp. 7-8, supra). In the second place, unlike the 
unfair labor practice notice, the Mountain Pacific notice assumes that 
members ard non-members will continue to be referred equally. To re 
peat, unions and employers can have ho objection to publicizing the fact 
that they are operating and will continue to operate the hall in a legal 
manner. 
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parties to-eliminate that clause and to.cease. enforcing: it.” 
To.say that it cannot-set forth language, which, if incorpo- 
rated into the contract, will eliminate the illegal. aspects isto 
accept the greater and reject the lesser." 

_ In any event, the courts have held that the Boardhas power 
to prescribe contractual terms in appropriate circumstances. 
Thus, the Board and the, courts have, in. effect, required an 
employer to incorporate in a collective bargaining agreement, 
on the union’s request, provisions which preserve the union’s 
rights as the statutory bargaining representative.. Employers 
have been compelled to. incorporate a recognition clause;” a 
clause setting forth the union’s right to be present during the 
adjustment of grievances; * a clause prohibiting discrimina- 
tion for union activity; and a provision making the certified 
representative a party to the contract." A fortiori, the Board 
may exercise this power to protect the statutory rights of the 
employees covered by the contract, whose protection is the 
fundamental purpose of the statute and should be the purpose 
of the contract as well. See-N.L.R.B. v. Dallas General Driv- 
ers and Helpers, 228 F. 2d 702, 706-707 (CA: 5). 


Moreover, as the courts have recognized, the Board may 
exercise its control over bargaining agreements to insure (as it 
did here) that employees are aware of their freedom to exer- 
cise their statutory rights. Thus, the Board may properly 


* Red Star Express Lines of Auburn, Inc. v..N.L.R-B., 196 F. 2d 78, 80, 
81 (C.A.2); N.L.R.B. v. Childs Co., 195 F. 2d 617, 618-619 (C.A. 2) ; see 
also, N.L.R.B. v. Rovxaway News Supply Co., 345 U.S. 71, 76-79. 

The Board’s primary concern in enumerating the safeguards in the 
Mountain Pacific case was to preserve, wherever possible, valid “hiring 
halls and their attendant benefits to employees and employers alike.” (119 
N.LEB. at 896, n. 8) - Incorporation of the safeguards would; in the 
Board’s judgment, remove the vice of unlawful: encouragement inherent 
in exclusive union hiring halls. It might well be urged that the Board 
was under a duty to establish standards for neutralizing the improper 
effects of exclusive hiring hall agreements so that it would be possible for 
parties to eliminate those aspects of the system which, were incompatible 
with the Act, and preserve those which were beneficial. 

™ MoQuay-Norris Mfg. Oo. Vv. NL.RB., 116 F. 20-748, 752 (CA. 7) cer 
tlorari denied, 313 U.8. 565; W.L.R.B. v. vchominrn hore Yoo mag 2a 
676, 685 (C.A. 9). 

"N.LRB. v. Reed & Prince Mfg. Co, 205 F. 24 131, 187 (O.A..1)s 
certiorari denied, 846 U.8. 887. 

“NLRB. v. Montgomery Ward & Co., 188 F. 24 676, 684-685 (CA. 9). 

“VN .LRB. v. Wooster Division of Borg-Warner Corp.; 856 U.8.'342. 
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find ‘that. an otherwise unlawful union-security clause ‘is not 
cured by a provision. which postpones the issue of its legality 
for future determination: by: a.proper: tribunal, for “an;.em- 

ployee cannot be expected to predict the validity or invalidity 
of. particular. clauses in. the contract, and -will feel compelled 
to join the union where a union-security. clause of questionable 
validity exists, if only as.a hedging device against a.posaible 
future upholding ofthe clause. Only.a.specific. provision: de- 
ferring application of the-union-security clause will immunize 
the contract against this illegality’ “. [emphasis supplied}. 
Furthermore,.in order to protect employees from: being misled 
about. their statutory rights, the Board may: properly: require 
that. union-security, provisions relied upon. in justification.-for 
discharge be, expressed in clear and unmistakable language, 
and may order. reinstatement of and even back pay for em- 
ployees discharged under a union-security contract which fails 
to meet these standards,“ 

Finally, worshould Hkstooint ont apnin tins the Near taa 
not requiring the Union to insert any clauses in its contracts: 
The Union need not, of course, agree to any hiring-hall pro- 
vision. Accordingly, neither the propriety of the Board’s form- 
ulation. of safeguards nor the validity of the safeguards them- 
selves has any bearing. upon the propriety of the Board’s order 
in this case. 


C. An exclusive hiring hall agreement’ ‘constitutes: anlawfal ‘soescias. 4 
> Violation of ‘Section '8(b)(1)(A) and Section 3(0)(1) of the Act. 


- Sections 8(b)(1)(A) and 8(a)(1) of the Act prohibit a 
union and employer, respectively, from restraining or coercing 
employees “in the exercise of the rights guaranteed in Section 
7.”. The latter Section in turn provides, in material part; that 
employees have the right “to form, join or.assist labor organi- 
zations * * * and to engage. in other concerted activities * * * 
and .* * * to refrain from any. or all:such activities * * *.” 
Thus, unlike Sections 8 (2) (3) and (b)(2), violations of the 


‘“@ NLRB. v. Gaynor News 00. 197 F. 24 719, 723-724 (C:A. 2), amtrmed, 
847 U8. 17. 

Tao ager emrosS eer eco 28-8, 
894 (CA2). 0s, Sie erecuyis Da 
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provisions now under consideration do not depend on a show- 
ing of discrimination in hiring or conditions of employment, 
or encouragement of inion membership. All that is i 

to sustaiti the Board’s Section 8 (#)(1) and (b)(1)(A) findings 
is & showing that an exclusive hiring hall agreement has the 
effect of restraining employees in their right “to refrain” from 
amisting unions or engaging in union activities. 

We have already shown (supra, pp. 19-30) that an exclusive 
hiting hall agreement has the effect of depriving job applicants 
of ay meaningful freedom to ignore union rales and policies. 
The short of the matter is, as shown, that applicants can 
féasonably feel that their employment depends on their good 
Standing with the ution given complete and unfettered control 
of hiring by the employer. Accordingly, the prerequisites of 
Sections 8 (a)(1) and (b)(1)(A) findings are fully satisfied: 
For conduct which has the effect of adversely threatening em- 
ployment opportunities traditionally has beeti regarded as con- 
stituting “resttaiht and coercion” within the meaning of Sec- 
tions 8 (a)(1) and (b)(1)(A). See eg., Capital Service, Ince. 
v. N.LRB., 204 F. 2d 848, 853 (C.A. 9), affirmed, 347 US. 
501. And where, as here, such restraint is brought to bear in 
contiection with the Section 7 right to refrain from supporting 
union policies or joining a union, the violation is spelled out. 
See N.L-R.B. v. Reed, 206 F. 2d 184, 189 (C.A. 9); NLRB. 
v. Local 1428, Carpenters’ Union, 238 F. 2d 832, 837 (C.A. 5). 

The steps which the Board has indicated may be taken to 
neutralize the coercive effects of an exclusive hiring hall agree- 
ment like that in this case (discussed supra, pp. 30-35) would 
of course operate to remove such an agreement from the cover- 
age of Sectioris 8 (a)(1) and (b)(1)(A) as well as Sections 8 
(a)(3) and (b)(2). For the invalidity of hiring contracts un- 
der all of these sections arises out of their effect on employees— 
whether they improperly encourage union membership (Sec- 
tions 8 (a)(3) and (b)(2)), or whether they improperly re- 
strain employees (Sections $ (a) (1) and (b) (1) (A)). When 
those effects have been reasonably eliminated, the source of the 
unlawfulness is no longer present. The proper adjustment to 
be made, it may be added; between preventing inroads on Sec- 
tion 7 rights and giving adequate recognition to the legitimate 
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interests of both unions and employers in arriving at workable 


agreements respecting such matters as hiring, is primarily 3 
task for the Board. See, e.g., Truck Drivers Local No. 449 ¥- 
NLE.B., 353 US. 87, 96; NLRB, v. Babcock & Wilcor Co., 
351 US. 105, 112; NLRB. v. United Steelworkers, 357 US. 
357. As stated supra, pp. 29-35, we believe the line which the 
Board has drawn in this case between valid and invalid hiring 
agreements to be reasonable in all respects. ? 
D. The Mountain Pacific decision represents the culmination of Board ex- 
perience with excbusive hiring halls 

The legality of exclusive hiring halls under the Act had not 
been comprehensively treated by the Board in its decisions prior 
to the Mountain Pacific case.“ In the prior cases involving 
exclusive hiring halls, decision was predicated upon the exist- 
ence of discriminatory practices apart from the effect of the 
contract. (See cases cited in charts attached to the end of 
this brief.) The Board’s initial approach was to correct hiring 
hall abuses as they arose in individual cases rather than to treat 
the hiring hall itself.“ 

However, on the basis of its years of experience with the hir- 
ing hall problem, the Board has come to the conclusion that 
it is no longer sufficient to treat the hiring hall in terms of 
specific abuses, but that it is now necessary to deal with. the 
legality of hiring halls on a comprehensive basis. These years 
of experience showed that some unions and employers have 
used their control over hiring openly to flout the Act’s prohi- 


“ ‘There is dicta relating to this issue in several earlier Board cases. How- 
does not appear to reflect a consistent position. Compare 
Hunkin-Conkey Const. Co. 95 NLB-B. 433, 485, with The Lummus Oo. 101 
NLBB. 1628, 1681, n- 8. In National Union of Morine Oooks ond Stewards, 
find an unfair labor practice based 


“See, eg., the Eighteenth, 
of the Board (G-P.O. 1958, 1955, 1957), at pp. 41, 
See also the decisions cited in charts attached to 
footnotes 46-48, infra. 
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bition against compulsory unionism.“* ‘Experience also demon- 
strated that the unfair labor ‘practice remedies which treated 
the specific abuses only where not sufficient to the task of 
effectuating the purposes of-the Act. Thus; in case after-case 
unions continued to accord preference to members even after 


- “See charts, Appendix A, infra, pp. 53-60, which include the following: 
Construction industry.—Alezander-Stafford Corporation; The Master. In- 
eulators Association; International Association of Heat & Frost Insulators 
& Asdestos Workers, AFL-CIO; and International Association of Heat 4 
Frost Insulators ¢ Asbestos Workers, AFL-CIO, 118. N.L.B.B. 79, enforced 
sub nom. Asbestos Workers, AFL-CIO v. V.L.R.B., —— App. D.C. —, 
254 F.2d 955; Enterprise Industrial Piping Company; J. J. White, Inc.,; 
and Local $22, United Association of Journeymen and Apprentices of the 
Plumbing and Pipe Fitting Industry of the United States and Canada, 
AFL-CIO, 117 NLEB.B. 955, enforced sub nom. J. J. White, Inc. v. N.L.RB., 
252 F. 2d 807 (C.A. 3); United Association of Journeymen &. Apprentices 
of Plumbing & Pipefitting Industry of the United States and Canada, Locat 
231, AFL-CIO (J. 8. Brown-B. F. Olds Plumbing & Heating Corporation), 
115 N.L.B-B. 594; Merritt-Chapman-Scott Corporation; United Brotherhood 
of Carpenters and Joiners of America, AFL-CIO; Carpenters District 
Council of Madison County, Illinois, and Vicinity, affiliated with United 
Brotherhood of Carpenters and Joiners of America, AFL-CIO; Locat 638, 
United Brotherhood of Carpenters and Joiners of America, AFL-CIO; 
and Local 877, United Brotherhood of Carpenters and Joiners of America, 
AFL-CIO, 118 N.L.B.B. 380, enforced sub nom. N.L.R.B. v. Carpenters, 
257 F. 2a 741 (CA 7); The Marley Company; Local 269, United 
Brotherhood of Carpenters and Joiners, AFL-CIO; and United Brother- 
hood of Carpenters and Joiners of America, AFL-CIO, 117 N.LBEB. 107. 

Maritime industry.—International Longshoremen's and Warehousemen's 
Union and International Longshoremen’s and Warchousemen’s Union, Local 
10 (Pacific Maritime Association, formerly Waterfront Employers of Wash- 
ington), 94 N.LBB. 1091, enforced, 210 F. 2d 581 (C.A. 9); Waterfront 
Employers of Washington; International Longshoremen’s Union and Local 
19, International Longshoremen’s ond Warehousemen's Union, 98 N.L.R.B. 
284, 101 N.L.R-B. 197 and 770, enforced, 211 F. 2d 946 (C.A. 9) ; International 
Longshoremen’s and Warehousemen’s Union, Local 10 (Pacific Maritime 
Association), 102 N.L.R.B. 907, enforced, 214 F. 2d 778 (C.A. 9) ; Pacifio 
American Shipowners Association and National Union of Maritime Cooks & 
Stewards, 98 N.L.R.B. 582. . 

Trucking industry.—Pacijio Intermountain Express Company and Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warchousemen & Helpers, 
of America, 107 N-L.B-B. 887, enforced as modified sub nom. NLRB. v. 
International -Brotherhood..of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America, 225 F. 20 843 (C.A. 8) ; Pacific Intermountain Express 
Company and. International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America, Over-the-Road ond City Trensfer Drivers, 
Helpers, Dockmen & Warehousemen’s Local No. 41, AFL, enforced, 228 F. 24 
170 (C.A. 8), certiorari denied, 351 U.S. 952. . aaa 
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Board orders forbidding them to do so.” Indeed, some unions 
continued to ‘follow illegal hiring practices even after the 
Board’s orders had been enforced by the Courts of Appeals.* 
Perhaps‘ an’ even more significant insight into the unions’ 
resistance to the Board’s efforts ‘to eliminate specific hiring hall 
‘abuses is afforded by the cases in which the union sought to cut 


* among such offenders are: Teamsters’ Local 986—See Charles W. Carter 
Co.—Los Angeles, 115 N.L-B-B. 251, and Maz Factor & Oo. 118 NLEB. 
Teamsters’ Local 41—See International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, Local Union No. 
41, AFL (Byers Transportation Co.), 94 NLEBB. 1494, affirmed, 347 
U.8. 17; Pacifico Intermountain Express Co., 107 NL-B-B. 887, enforced as 
modified sud nom. NLRB. v. International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America, 225 F. 2d 348 (CA. 8); 
Paciflo Intermountain Hopress -Co., 110 NLEB. 96, enforced, 228 F. 2d 
170, certiorari denied, 351 U.S. 952. . 

Teamsters’ Local 470—See Cottmon Builders Supply Oo., Inc., 101 N.L.B.B. 
827: McCloskey & Co., Inc. 116 N.L.R.B. 1123, enforced, 255 F. 2a 68 
(CA. 3). 

ILWU and its Local 10—See International Longshoremen's and Ware- 
housemen’s Union (Pacifico Maritime Association), 94 N.L.B.B. 1091, en- 
forced, 210 F. 2d 581 (C.A. 9); International Longshoremen's and Ware- 
housemen’s Union, Locat 10 (Pactfo Maritime Association), 102 N-L.B.B. 
907, enforced, 214 F. 2d 778 (C.A. 9). 

Carpenters’ Local 68—See United Brotherhood of Oarpenters and Joiners 
of America, AFL (Crosby Construction Co.), 93 N.L.B.B. 28; Local No. 63, 
United Brotherhood of Carpenters and Joiners of Amerioa, AFL (Wroan € 
Co.), 106 N-L.B.B. 231. 

“Included among these unions are: Teamsters’ Local 182—See Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of 
America, Locat 182, Utica, New York, and Vicinity (Lane Construction Co.), 
111 NLEB. 952, enforced, 228 F. 2d 83 (C.A. 3); New York State Hm- 
ployers’ Association, Inc., 98 N.L.B-B. 127, enforced sub nom. Red Star Ro- 
press Lines of Auburn, Inc, v. NLRB. 198 F. 2d 78 (C.A. 2). 

Newspaper and Mail Deliverers’ Union—See Hearst Consolidated Pubdlica- 
tions, Inc., 98 N.L.B.B. 237, and Newspaper and Mail Deliverers’ Union of 
New York and Vicinity (New York Herald Tribune, Inc.), 98 N.L.R.B. 419, 
both enforced sud nom. N-L-R.B. v. Newspaper and Mail Deliverers’ Union of 
New York and Vicinity, 192 F. 2d 654 (C.A. 2); Newspaper and Matt 
Deliverers’ Union of Now York and Vicinity, 94 N.L.B.B. 1056; Newspaper 
and Mail Deliverers’ Union of New York and Vicinity (News Syndicate Oo.), 
95 NIL.RB. 1098; Newspaper and Mail Deliverers’ Union of New York and 
Vicinity (New York Times Co.), 101 N.L.B.B. 589; Newspaper and Mail 
Deliverers’ Union of New York and Vicinity (Union County Newsdealer 
Supply Oo.), 114 N.L-B.B. 1575; Newspaper ‘ond Mail Deliverers’ Union of 
New York and Vicinity (Passate County News Co., Inc.), 115 NL.BB. 1360, 
enforced, 246 F. 2d 62 (C.A, 3). : 2 ‘ 
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off by various devices litigation concerning the hiringhall. The 
cases reveal that some unions quickly realized that an employee 
who had filed a charge alleging digerimination in referral could 
often be “persuaded” either by the appropriate use of the hiring 
hall or by some other method to withdraw thecharge.” In some 
such cases the union was successful in indycing the employees 
to withdraw their charges.“ 


Warchousemen and Helpers of Americe, AFL-CIO (Veletia Truok- 


feurs, 
iag Co.), 116 NLRB. S42, 43; Enterprise Industriat Piping Co. 11% 
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It requires no elaboration that the foregoing experience 
amply justified the Board, as the administrative agency 
charged with the duty to effectuate the purposes of the Act, 
to conclude that a comprehensive approach to the problem 
of protecting the rights of employees who are compelled to 
use hiring halls was essential. Ad hoc remedies have proven 
insufficient and the Board was fully ‘warranted in adopting 
the institutional approach of the Mountain Pacific case. 


. E. The cases cited by petitioner are not determinative of the issue here. 

The Union’s entire argument, it appears to us, flows from. 
its belief that the Board based its finding that an exclusive 
hiring hall agreement violates the Act on the presumption 
that the union will give preference to members in filling jobs 
through its hiring hall. However, a8 we have repeatedly 
demonstrated, the Board’s finding is not based on any such 
presumption but is based ehtirely on the fact that an exclu- 
sive hiring-hall contract by vesting in the union sole control 
over employment encourages job applicants to become or 
remain union members (supra, pp. 13-14). 

A similar misconception, we submit, underlies the court’s 
statement in N.L.R.B. v. Swinerton, 202 F. 2d 511, 514 (C.A. 
9), certiorari, denied, 346 US. $14, that to hold such-a con- 
tract unlawful would be to “shift the burden of proof from 
the General Counsel * * * to the respondent.” In other 
words, the court, like petitioner, believed that such a finding 
would be based on an assumption that the union would il- 
legally discriminate. Instead, the Board’s finding is based on 
the contract alone and what it tells employees. 

Moreover, the Union appears to suggest that the Board is 
outlawing all hiring halls, notwithstanding legislative and 
judicial statements that hiring halls are not per se violative 
of the Act. We repeat, therefore, that the Board’s findings 
and supporting rationale are limited to exclusive hiring-hall 


NLEB. 995, 1010-1013. It is true that @ charge cannot be withdrawn 
without the consent of the General Counsel. News Printing Co. Inc. v. 
YLREB., 98 App. D.C. 14, 231 F. 2a 767, 771, certiorari denied, 352 U.S. 
$45; WLRB. ¥. Wemyss, 212 F. 24 465, 468 (CA. 9) ; NLRB. v. Kobdrits, 
193 F. 24 8, 15 (CA 1). However, consent is usually given i? the re- 
spondent has already temeiiied the unfair labor practice charged. 
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agreements which do not contain the necessary safeguards. 
The reason is simple. In a non-exclusive arrangement, the 
employer is free to hire at the gate. Employment is there- 
fore not dependent upon referral. This means that, unlike 
an exclusive hiring contract, the contract on its face does not 
tell employees that the employer discriminates between men 
with union referral cards and those without. Absent this 
discrimination, the element of encouragement is also missing, 
for employees who know that they can be hired directly are 
under ‘no pressure to ingratiate themselves with the union as 
a@ means of getting jobs. 

‘This distinction between: exclusive and non-exclusive ar- 
rangements was recognized: in two of the cases cited by peti- 
tioner: N.LRB. v. F. H. McGraw and Co., 206 F. 2d 635, 640 
(C.A. 6), and Del E. Webb Construction Co. v. NILRB., 196 
F: 2d 841, 845 (C.A. 8): In Del Webb, the first of these cases 
to be decided, the court set aside the Board’s unfair labor prac- 
tice finding on the ground that the company and the union 
had ‘not entered into an: exclusive hiring-hall arrangement. 
The court expressly reserved ruling on the question squarely 
presented in the instant case, stating (196 F. 2d at 848): 

We do not hold that a practice of making all union 
laborers seek employment through their union halls 
is or is not an unfair labor practice. On the facts before 
us we could make no such holding and the Court will 
not rule in the abstract. 


In cases presenting the fact situation found by the court in 
Del Webb, the Board, like the courts, recognizes that unless a 
contract provision constitutes unlawful discrimination, on its 
face, an unfair labor practice finding must be based on evi- 
dence that employees were in fact the victims of such dis- 
crimination or an attempt to cause such discrimination.” 

Because the distinction between an exclusive hiring-hall 
contract and a non-exclusive hiring-hall contract is crucial 
in the case at bar, we respectfully-request:the Court to exam- 
ine the cases and related material relied upon by the Union 
(Br. pp. 24-26) in the light of the Supreme, Court’s recent 


” Kaiser Gypewm Co., Inc. 118 NLBB. 1576, 1580-1581. 
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observation in San Diego Building Trades Council v. Garmon, 
359 US. 236, 241, that “by the process of litigating elucidation” 
before that Court, and “in the course of tentative, fragmen- 
tary illumination carried on over more than a decade during 
which the writers.of opinions almost inevitably, because un- 
consciously, focus their primary attention on the facts of par- 
ticular situations, language may have been used or views 
implied which do not completely harmonize with the clear 
pattern which the decisions have evolved.” aa 
A critical examination of the comments relied upon by th 

Union reveals that none of them was made in a context where 
the distinction between an exclusive and a non-exclusive hiring 
hall was in any :way significant. . In fact, except in Del Webb 
and McGraw, the courts did not even attempt to distinguish 
between:an exclusive and a non-exclusive referral system. All 
of. the cases which the Union cites involved either an arrange- 
ment -which was claimed to be non-exclusive or one in. which 
the union was found to prefer members. In short, no court 
has ever had to reach the validity of the arrangement on its 
face.™ : 


Il. The Board properly applied the Mountain Pacific holding 
to the instant case 


The record shows that the contract in this case obligates the 
Company to hire casual employees exclusively through the 


"The following cases are those cited by petitioner (Br. Pp. 25, 26). One 
group involved a union hiring hall which referred only members, and ‘the 
Principal issue was whether the employer had the right to hire employees. 
at the job site: Del B. Wedd Construction Co. v. N.L.R.B., 196 F. 2d 841 
(O.A. 8) ; Hichleay Corp. v. NLRB. 206 F. 24 799 (C.A. 8); NLRB. v. 
FP. H. McGraw and Co., 206 F. 24 685 (C.A. 6). 

Another group involved an exclusive union hiring hall, or a hiring hall 
through which the employer was obliged to hire if possible, and which, the 
courts found, referred only members: V.L.R.B. v. Swinterton, 202 F. 2d 511 
(O.A. 9), certiorari denied, 346 U.S. 814; W.L.RB. v. International Asso- 
olation of Heat and Frost Insulators and Asbestos Workers, 261 ¥. 2d 347 
(C.A. 1). The Board did not pass on the validity of the hiring-hall clause 
in the latter case, because no exceptions were filed to the Trial Examiner’s 
finding that it was not unlawful per se. 114 N.L.B.B. 1526, 1527, n. 2. 

Finally, V.L.R.B. v. Philadelphia Iron Works, Inc., 211 ¥'. 24 987 (C.A. 8), 
involved a contract requiring the employer to hire union members only and 
to hire them through the unfon—te., a closed-shop contract plus an exclusive 
hiring-hall contract. 
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Union, and gives the Union complete control over the hiring 
of such employees (J.A. 55-56, 62-63). The record also shows 
that the contract does not contain any of the safeguards which 
the Board deems essential to the legality of an exclusive hiring 
agreement, i.e., union referral on & nondiscriminatory basis, 
the employer’s right to reject, and the posting of the hiring 
provisions. 

The Union, without conceding the necessity or propriety of 
the safeguards, does attempt to establish the fairness of its own 
dispatching system. It argues (Br. 20) that the “same stand- 
ard of seniority is uniformly applicable to all employees” be- 
cause the contract provided that seniority was to be based on 
three months’ service in the industry irrespective of union mem- 
bership. However, this argument overlooks the critical fact 
that the Union’s no-discrimination clause does not protect an 
applicant’s right to initial registration, and his right to be re- 
ferred without discrimination to jobs which will enable him to 
obtain the qualifying three months’ service. Slater’s own case 
demonstrates this point. After the Union deprived Slater of his 
“seniority” status, the Union stated it would not refer him to 
any jobs whatever (supra, pp. 4, 6). Slater was thus deprived 
of the opportunity to regain “seniority” and the contract did 
not in any way prohibit this conduct by the Union nor qualify 
the Union’s unilateral control. In short, the contract’s sen- 
jority provision did not negate or diminish in essential aspects 
the Union’s complete control of hiring. In any event, the con- 
tract lacked the two other safeguards which the Board deemed 
essential to negate the inherent unlawful encouraging tendency 
of the union hiring hall. 

It follows, on the authority of the M ountain Pacific decision 
that, as the Board found (J.A. 38), the Company violated Sec- 
tion 8(a)(3) and the Union violated Section 8(b) (2) of the 
Act by maintaining and giving effect to the hiring provisions 
of their contract. It also follows that, as the Board found (J.A-. 
38), the conduct of the parties was violative of Section 8(2) 

(1) and Section 8(b) (1) (A) of the Act. See infra p. 45. 


45 
IIL The Board properly found that the Union violated Sec- 
tions 8 (b) (2) and (1)(A) of the Act by causing the Company 
to discharge Lester Slater 

The record shows that after Pacific Intermountain rejected 
Slater because he felt that he could not satisfactorily perform 
the job offered him, the Union told him that he was not 
“qualified to work out of this Union” (J.A. 23). Thereafter, 
the Union refused to refer Slater to any of the employers who 
were parties to the Union’s exclusive hiring hall agreement 
(J-A. 8-9, 22, Tr. 207). Then, when Slater did obtain a job 
with the Company by applying directly, having been given 
permission to do so by the Union’s International, the Union 
caused his discharge because he had not been hired through 
the Union’s hiring hall (J.A. 55). 

In short, Slater’s discharge by the Company was the result 
of the parties’ implementation of their agreement which con- 
ditioned access to job on dispatch from the Union’s hiring hall. 
This agreement, however, was unlawful. And it is settled law 
that such discrimination pursuant to an unlawful hiring agree- 
ment is violative of Sections 8 (a)(3) and (1), and 8 (b)(2) 
and (1)(A) of the Act. See, eg., NLRB. v. Daboil, 216 F. 
2d 143, 145 (C.A. 9), certiorari denied, 348 US. 917; NLRB. 
yv. Waterfront Employers, 211 F. 2d 946, 952 (C.A. 9); 
NLRB. v. Alaska Steamship Co., 211 F. 2d 357, 359-360 
(C.A. 9); NLRB. v. United Brotherhood of Carpenters and 
Joiners of America, AFL-CIO, 259 F. 24.741 (C.A.7); NLRB. 
v. McCloskey & Co., 255 F. 2d 68, 70-71 (C.A. 3).> 


— 

=The Union contends that the agreement justified its action because 
Slater secured the job “in violation of the agreem: ” It argues that if it 
had allowed Slater to retain the job, it would have “discrimate[d]” in his 
favor and “against all the other employees who were fulfilling their con- 
tractual obligation to work through the dispatching service” (Br. p. 21)- 
The Union thus ignores completely the fact that Slater got a job for him- 
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IV. The Board properly ordered ‘reimbursement of dues and 
initiation fees 


The Board’s remedy is suited to the violation. The viola- 
tion, as found by the Board, is that “by the illegal provisions 
of the contract, [the Company and the Union] have unlawfully 
encouraged employees to join the [Union] in order to obtain 
casual employment, thereby inevitably coercing those em- 
ployees to pay union initiation and fees” (J.-A. 40). The im- 
pact on the individual employee is graphically illustrated in the 
case of Slater, himself, as shown supra, p. 44. When Slater 
went to the hall to get work, he was first sent to the Union’s 
business agent. He then paid his back dues whereupon the 
business agent gave him a “card” which made him eligible for 
referral. As o result, Slater knew, as must every other casual 
employee, that union membership and the payment of dues 
were @ most successful means to immediate dispatch (J.-A. 17, 
18). : 

The Act, however, with an exception not here applicable, 
guarantees employees the right to refrain from union member- 
ship and its financial obligations. The illegal hiring hall ar- 
rangement, which the contract herein establishes and fosters, 
prompts employees subject to it to become or remain members 
of the Union and pay initiation fees and dues, for fear of the 
consequences of any other course of action. And the restora- 
tion of the situation that would have existed absent petitioner's 
maintenance and effectuation of the hiring provisions of their 
contract, found by the Board to have been accomplished in 
contravention of the mandates-of the Act, therefore requires 
that these employees be reimbursed by the Company and the 
Union, jointly and severally, for any initiation fees and dues 
that employees bad no protected right under the Act to violate “a contrac- 
tual provision restricting the right of employees to work overtime without 
permission of the union” (Furriers Joint Council at p. 79). But in doing 
go the Court specifically stated that “for purposes of this opinion we assume 
the validity of such a provision” (iid, at p. 80). In the instant case the 
contractual provision in question is, as we have shown, supra, invalid. 
Hence the Court’s ruling can have no possible bearing on the issue in 

on. 
To Se on order in this case so directs, but, as noted supra, p 2, n. 1, the 


Company has stipulated that it will be bound by any decree issued by the 
Court. ‘Moreover, since the issues set forth in the prehearing conference 
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that may have been paid the Union as the price of employ- 
ment. N.L-R.B. v. Local 404, Teamsters, 205 F. 2d 99, 104 
(C.A. 1); N.L.R.B. v. Broderick Wood Products Co., 261 F. 2d 
548, 558-559 (C.A. 10); N.LRB. v. General Drivers, etc., 
Local 886, 264 F. 2d 21, 23 (C.A. 10) (43 L.R.RM. 2693, 
2695).. And see this Court’s recent expression on this matter 
in Local Lodge No. 1424, Machinists v. N.LR.B., — App. 
D.C. —, 264 F. 24.575, 582, certiorari granted June 22, 1959. 
Otherwise the wrongdoers are permitted to reap the benefits of 
their illegal contract. 

A remedy of joint and several reimbursement of monies 
exacted under an illegal contract is not, as petitioner fully 
realizes, (Pet. Brief, p. 46, n. 18), a novel remedy. Rather, 
it has a Jong and progressive history. Thus, in Virginia Elec- 
tric end Power Company, 20 NLRB. 911, 938, decided in 
February 1940, enforced, 132 F. 2d 390, 396 (CA. 4), afirmed, 
319 U.S. 533, the Board ordered the employer to refund to 
employees money it had checked off from their wages and 
paid over to a dominated union pursuant to a closed shop con- 
tract with that union. The test to be applied was, as plainly 
stated by the Supreme Court, that an order of the Board 
“should stand unless it can be shown that [it] is a patent 
attempt to achieve ends other than those which can fairly be 
said to effectuate the policies of the Act.” 319 U.S. 533 at 
page 540. 

The Supreme Court recognized that by returning their 
money to the employees, the Board’s order was “restoring to 
the employees that truly unfettered freedom of choice which 
the Act demands.” 319 U.S. at page 541. Implicit in this 
recognition was the concept that without restoration the em- 
ployees would be deprived of true freedom of choice guaran- 
teed them by the Act, however voluntary such payments may 
have appeared to be. For once an unlawful situation has 
been created, any exactions in its behalf are to be considered 
unlawfully exacted, and inherently compelled. A return to 
the status quo ante is thus the most effective remedy. - 


stipulation (which was approved by this Court) do not raise the issue 
of retroactivity, and since petitioner's brief disclaims that it is raising that 
issue, it is not dealt with herein. 
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Contrary to petitioner’s contentions, the subsequent history 
of reimbursement orders has not been a withdrawal from the 
principles established in the Virginia Electric case, supra, but, 
on the contrary, a rational extension of those principles to 
instances of employee coercion other than domination. It 
makes little difference whether the employee has been vic- 
timized under the guise of a company-dominated union or 
whether his injury flows from some other illegal source. The 
crux of the matter is whether the illegal apparatus set up. 
either requires directly, or has the inevitable tendency to re- 
quire, that the employee pay for its maintenance. Accord- 
ingly, the Board has ordered reimbursement where monies 
were being unlawfully exacted as the price of employment 
under an illegal closed-shop agreement. This has come to be 
known as the Brown-Olds remedy. United Association of 
Journeymen & Apprentices, etc. (Brown-Olds Plumbing and 
Heating Corp.), 115 N.L.R.B. 594. Joint and several liability 
has been imposed where the employer as well as the union 
has been found guilty of such illegal arrangements. Broderick 
Wood Products Co., 118 N.L.R.B. 38, enforced, 261 F. 2d 548 
(C.A. 10). For, as the Board in effect said in adopting the 
Intermediate Report in the last-cited case, “endemic to any 
union-security contract” is the element of coercion, and the 
parties signatory thereto run the risk that the contract is an 
unlawfulone. 118N.L.R.B. 38, 60. 

The reimbursement remedy ordered herein is but a logical 
extension of the principles of Virginia Electric, supra, and an 
application of the Brown-Olds rationale. The employees here- 
in are made subject to the provisions of an exclusive hiring 
arrangement which is illegal because it inherently and unlaw- 
fully encourages union membership. “From the final author- 
ity over hiring vested in the [Union by such an arrange- 
ment], the inference of encouragement of union membership 
is inescapable.” Mountain Pacific, supra, 119 N.L.R.B. 883, 
806. And such encouragement cannot help but influence em- 
ployees toward union membership, with its attendant inevita- 
ble pressure toward payment of union initiation fees and dues. 
“From the standpoint of the working force generally—those 
who, for all practical purposes, can obtain jobs only through 
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the grace of the Union or its officials—it is difficult to conceive 
of anything that. would encourage their subservience to union 
activity, whatever its form, more than this kind of hirmg hall 
arrangement.” 119 N_L.R.B. 883, 895. The inherent coercion 
present here is no more and no less than the inherent coercion 
that made reimbursement appropriate and necessary in the 
domination. cases and in the closed-shop cases. 

Thus, the reimbursement order herein is but an illustration 
of the Board’s adaptation of a remedy, rooted in sound case 
law, and derived from the Board’s judgment, knowledge and 
experience in labor relations, designed to achieve the purposes 
for which. the Board was originally created. Its order is no 
“patent attempt to achieve other ends than those” authorized 
to it by Section 10(c) of the Act. The purpose of the remedy: 
is simply to restore to the employees “what would not have 
been taken from them if the Company [and the Union] had 
not contravened the Act.” Cf. Virginia Electric and Power 
Company v. N.L.R.B., 319 U.S. 533, 544. And the reason and 
necessity for the remedy is simply that the illegal hiring pro- 
visions of the contract, by encouraging union membership, in- 
herently tend to coerce payments. If a contract is illegal on 
its face, it is settled law that “coercion * * * follows without 
more” from its mere execution. Red Star Express Line. of 
Auburn, Inc. v. N.L.R.B., 196 F. 2d 78, 81 (C.A. 2).°* 

As the Tenth Circuit has said, in an opinion referred to.ap- 
provingly by this Court in its Local Lodge 1424, IAM case, 
supra, it is clear that: 

* * * the Board has wide discretion in ordering affrma- 
tive action against persons found engaging in unfair 
labor practices, that the particular means for expunging 
the effects of unfair labor practices are for the Board 
and not the courts to determine, that the Board does 
have the power to order reimbursement by the em- 
ployer, and that when it so orders, its decision should 


“Petitioner challenges the Board’s reimbursement order on the ground 
that it is allegedly based on the absence of the Mountain Pacifico safeguards. 
We have previously treated (supra, pp. 30-35) petitioner’s challenge to the 
Board’s unfair labor practice findings on the same ground. As we there 
demonstrated, Petitioner's argument misconceives the role of the safeguards. 
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stand unless there is a showing that the order is a patent 
attempt to achieve ends not designed to fairly effectuate 
the policies of the Act. See also N.L.R.B. v. Seven-Up 
Bottling Co., 344 US. 344° * * Those same prin- 
ciples must be applied here. Furthermore, the courts 
have repeatedly held that the Board may impose joint 
and several liability on both the employer and union 
for reimbursement-of fees and dues when each partici- 
pated in the discriminatory activity [citing cases.] 
N.L.R.B.v. Broderick Wood Products Co., 261 F.2d 548, 
558-559 (C.A. 10). 


Petitioner argues extensively that there is no evidence that 
the employees did not voluntarily join the Union and pay their 
initiation fees and dues. But it is enough that it can be rea- 
sonably inferred that encouragement of membership is the 
foreseeable consequence of the illegal conduct. Radio Officers’ 
Union v. N.LRB., 347 US. 17, 44.% And, in any event, the 
propriety of the Board’s reimbursement order manifestly is not 
defeated because some employees may have made these pay- 
ments voluntarily.” The burden would rest upon petitioner 
as “the tortfeasor to disentangle the consequences” of the illegal 
contract by showing that, had there been no such contract, dues 
and fees would nevertheless have been paid, and this they can- 
not do. N.L.R.B. v. Remington Rand, Inc., 94 F. 2d 862, 872 
(C.A. 2), certiorari denied, 304 US. 576; cf. N.L.R.B.v. Woos- 
ter Division of Borg-Warner Corporation, 236 F. 2d 898, 907 


™ In reliance on the fact that there is no evidence as to when any of the 
casual employees joined the Union, Petitioner insists that there is no basis 
for any inference of encouragement. Petitioner completely overlooks the 
fact that discrimination which encourages employees to remain members is 
also prohibited by the statute. See Radio Offcers’ Union v. NLRB. SAT 
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(C.A. 6), modified in respects immaterial here, 356 U.S. 342. 
For the Supreme Court has declared that where the “inherent 
effect” of union or employer conduct is coercive, as. here, not 
even the subjective evidence of employees to the contrary will 
avail the wrongdoer. Radio Officers’ Union v. NLRB., 347 
US. 17, 29, 48-52; N.L.R.B.v. Donnelly Garment Co., 330 US. 
219, 228-231; N.L.R.B. v. General Drivers, etc., Local 886, 
supra. 

Petitioner characterizes the reimbursement remedy as a 
“penalty”, primarily, it would appear, because the amount in- 
volved may be substantial. The order is intended to remove 
the effects of the unfair labor practices, and is remedial in 
nature, and it is not our understanding that the order becomes 
& penalty merely because the total amount involved may be 
large or because the repayment may work a hardship. Indeed, 
it is our belief that the point was settled long ago in Virginia 
Electric & Power Co. v. N.LR.B., 319 U.S. 533, 544, where the 
Court said, “The fact that the Board may only have approxi- 
mated its efforts to make the employees whole * * * does not 
convert this reimbursement order into the imposition of a 
penalty.” * Nor is there any proper basis for inferring, as 
petitioner does, from general remarks made by the General 
Counsel of the Board that the Board has treated the reimburse- 
ment order as anything but a remedial device. The occasion 
for these remarks was in connection with an Agency “morato- 
rium” policy on application of the Brown-Olds remedy, which 
was in effect throughout the greater part of 1958. In the 
course of these remarks the remedial characteristics of the 
refunding order were constantly underlined.” 


"A penalty, we submit, is an exaction which bears no necessary relation 
either to the gains which the payor unlawfully obtained or to the loss sus- 
tained by the payee as the result of the illegal action. 

In this connection, petitioner makes much of the fact that the Board 
order in Mountain Pacijic, supra, did not include any reimbursement remedy. 
The simple answer is that the Board was going along with the “moratorium” 
Policy at the time and did not utilize the remedy in a Mountain Pacific type 
case until the instant case, at the close of the “moratorium” period. In any 
event, surely abstention from imposition of an appropriate retiedy in one 
case is no basis for an argument that the remedy may not be\applied in 
another case where it is appropriate, and where a fair ing of its 
imposition has been announced in advance. ) 


\\ 
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CONCLUSION 


For the reasons stated, it is respectfully submitted that the 
petition for review should be dismissed and a decree should 
issue enforcing the Board’s order in full. 

Jerome D. Fenton, 
General Counsel, 
Tomas J. McDremort, 
Associate General Counsel, 


Marcet Matier-Prevost, 
. Assistant General Counsel, 
Rosanna A. BuakKE, 
Berry Jann SOUTHARD, 
Attorneys, 
National Labor Relations Board. 


APPENDIX A 


On the charts which follow are a 160-case sample of deci- 
sions issued by the Board between 1951 and 1957 in which the 
effect on employees of union-employer hiring practices and 
procedures are shown. This sample of cases, we submit, fully 
demonstrates the Board’s experience with the problem which 
underlies and gave rise to its Mountain Pacific decision, 
supra, pp. 37-41. 

As stated above, supra, p. 24, we have listed the case 
sample on charts for the convenience of the Court and to 
avoid long and involved footnotes in the argument. 

The first four columns on the charts show the union, the 
employer, the citation, and whether a multi-employer bar- 
gaining contract was involved. The fifth and sixth columns 
indicate whether or not the contract was invalid on its face, 
ie., closed shop or preferential hiring. The seventh column 
demonstrates the illegal arrangement or practice which the 
Board found to be violative of the Act. The remaining column, 
number eight, shows the history of the parties hiring prac- 
tices as brought out in the respective Board Order or Inter- 
mediate Report of the individual case. 
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SAMPLE OF BOARD CASES SHOWING UNLAWFUL UNION-EMPLOYER HIRING PRACT 


Calendar Year 1951 


SSS 


——S—SS SS 
i 


UNION EMPLOYER 


Teamsters Local 41 


B . 
are transportation 


Teamsters ‘Local 182......| Red Star Express Lines 
| of Auburn, Inc. 
| 
Teamsters |Local 249. 
Drivers, Chauffers 
Local 639 
Carpenters & its 
Local 63 fs 
ee Utah Construction Co.... 


Hod Carriers Local 36...|George W. Reed............ 


Squirt Distributing Co.. 


The Baltimore Trans- 
fer Co. 

Crosby Construction 
Co. 


Hod Carriers Local 210 | Carpenter & Skaer, Inc.. 
Operating Engin i isti 
3a gzineers ated Hoisting Co., 


Operating Engineers 


Local 57 or is Construction 


Woodworke: i 
eoere rs Local ee Lumber Co., 
Heat & Frost Local 5_..| United Cork Co. & 


Boilermakers Local 6 ....| Consolidated Western 


VALID CONTRACT OR 


INVALID 
Not IN ISSUE 


MULTIEMPLOYER 
CONTRACT | 


CONTRACT 


——————————" 


CITATION 
94 NLRB 1494: 
347US.17 


93 NLRB 127; |wy state Em- 
196 F.2d 78 | pi 
(C.A.2) ployer’s Assn. 


92 NLRB 1667..|00 
94 NLRB 1680..|_ 


93 NLRB 28..__.|__ 


Closed shop con- 
tract 


.|Union shop clause 
without 30 days 


vooee| cssseeereeeneessereeeeseenneese | No evidence of contract 
Preferential hiring 
three union , 


95 NLRB 196...|A.c.c, & 6 AFL, 


94 NLRB 698; eee 
206 F. 2d 184 
(C.A. 9) 
93 NLRB 188....|Genl, Contracting |Closed shop 
Employers 


Ass: 
92 NLRB 1642; Preferential 
198 F. 2d 465 iring 
(C.A. 8) : 
97 NLRB 386; 


201 F. 24 Thy Referral system, 
(C.A. 1) 


nonmem! 
must pay as- 
sessments & join 
95 NLRB 464._.|__ after 8 days 


96 NLRB 1143..| Insulation Con- 


tractors of S. 
Calif 


94 NLRB 1590_. Valid nonexclusive hiring 


___._...| Valid union security clause.... 


ceosececsnenceess | annsosennnncesnnncssnenenponeners Valid contract.....-..----------------" Employee 


Preferential hiring |. .—----------0----eeoneserreee" 


ICES AND PROCEDURES 


HistoRY OF HIRING PRACTICES 
—— 


ILLEGAL ARRANGEMENT OR 
PRACTICE 
ee as 


Employee’s seniority reduced 
for failure to obey union by- 
laws 

Employees coerced to join 


Closed shop in 1944, 1946, 1948, 
1949 


Employee discharged because Same contract in 1949, 1950 
not member or refe 
map byes discharged for owing 
e 


Employee laid off for non- 
membership ao 

Nonmember refused clearance.. Closed shop practice in 1948 

Member not cleared ; dis- 
charged 


Nonmember discharged. Closed shop contract—1948 


Same contract in 1947, 1948 


Employee discharged because Contract in 1946 and 1950 


not ref 


Previous maintenance of member- 


discharged for non- eviontiad4) 


membership; dues owed prior 


job : 
| Employee denied permit; 
discharged 


Preferential hiring and 


‘American Pipe & Steel 
Co 


Jronworkers 


Restaurant Workers 
Local 42 


Retail Clerks Local 770..| Hollywood Ranch 
Market 
Fruit & Veg. Workers Pappas & Co 
Local 78 


Fruit & Veg. Workers |Massera, Inc. et al...---- 
Local 78 


Local 101 


UE. Local 1412.-—--—- cor Electric Mfg. 
| 


93 NLRB 54.-- ‘Unidentified Em- 
ployers 


__.|93 NLRB 1126..| Power Plant Con- 
tracto’ 


rs, etc. 
_saneserseamnereevene| Closed. ShOP & 
exclusive hiri 
hall 


.|Food Employers | Closed shop & 
Council exclusive hiring 
hall 
4 NLRB 1195; 
203 F. 2d 569 


.| Grower-Shipper Union security 
hes Assn. & without 30-day 
ion 


Sub grade Engineering 98 NLRB 406; |. 


216 F. 24161 

(C.A. 8) 
95 NLRB 891 | nnnn----eennee Union security 

without election 

NLRB 1731; Kanawha Coal 


sovessenneenessnsseevesnnneemesennns| Oral closed shop— employees 


Vy 


Member no’ 


t hired 
referral withheld shop contragt—1947 


a discharged 
onmem i 
ber denied work............| Closed shop contract—1948 


Nonmember discharged 


See previous case 


Employees dis 
members of Satie Se as 


Employees i 4 
seniority eee 


UMM. District 50.......- | Kanawha Coal 


at Union security 
Operators Assn. 


198 F.2d 391 | Operators ‘Assn. | Without; compli- 
| Creal Publish 
ws xy & Mail De- Hearst Consolidated 93 N ; |Publishers Assn. 
Bain Union of Publications, Inc. 192 F. 2d 654 
New York . (CA. 2) 
Newspaper & Mail De-| N.Y. Herald Tribune, 
liverers Union of Inc. | 
New York (C.A. ee ; ! 
Newspaper & Mail De-| Rockaway News Supply | 94 NLRB 1056.. Unidentified Em- | Union shop with- 
liverers Union of Co. ployers out election 
New York : 
Newspaper & Mail De-| News Syndicate Co. 
liverers Union of 
New York 
ILA, Local 1291....---- 


mewecannneesenenecesnn= 
enecenanccesenaneeen= | anncee: 


Valid Contract.......-----------+---| Strike to ci preferential 
oo Ke mpel preferential} Previ 
riiotandioion revious prefere hiri: 
a eee 
trike to compel pref i 
eae erential | 40 years of ial hiri 
een tL cng to blacklist} union hice idingict 
wesesveveeseeeeeeee| Preferential treatment fi 
e 2 or} 1946 and 1947 
union men—|] dae 
venient en—higher wages,| ed shop and mem! 
Preferential hiring practice. 


Publishers Assn. Valid Contract. 


ts were clos- 


rs only 


95 NLRB 1098..| N.Y. Publishers Valid Contract 


Previously closed shop 

Phila. Marine No final written c 
ontract....| Preferential hiring 5 ¥ 
practice. Ae 
LY Local SERB 1091; | Pacific Maritime | P Eeaclons rreteren tasangicom: 
i Q....| Pacific Maritim Assn...| 94 ; aritime referential hir- 

ILWU & its 1 acific Maritime NURP od 581| Assn. ing an aegche ene not referred be- 

(C.A. 9) sive hiring hall dent nonmembers; registra- 

H.PS.EF. (Operating Hunkin-Conker Const. |95 NLRB 433- : Employee discharged for fail 

7 Toca il- 

Bags) cals 18, Co. ure to attend union meetings 
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UNION 


Teamsters Local 404... 


Teamsters Local 470.... 
Teamsters Local 621... 


LA.T.S.E. Local 495, 
Painters Local 211, 


Theaters Conn 
Open Plasterers | Morrison-Knudsen Co., 


Inc. & Peter Kiewit 


Sons Co. Chapter 


Waterfront Em- 
ployers of 
‘ashington 


Pacific Maritime 


Assn., etc, 


Newspa) r & 
tl per & Mail De-| N.Y. Times Co.............. 101 NLRB 589.. 


New York 


of as York 


No written contract.......--- 


| 
No written contract........-..- 


No evidence of contract... 


—____..___-----| Exclusive control over hiring 
delegated to union 


Preferential hir- 
ing clause; ex- 
cheatee hiring 
hall 


Exclusive hiring hall... 


eceee=necennnenennncennmncnemnnconaneennnee eens 


Preferential hir- 
ing provision; 
exclusive hiring 
hall 


Agreement not invalid..._—- 


ILLEGAL ARRANGEMENT OR 
PRACTICE 


—_— ——————— ——————— 


HistorY OF HIRING PRACTICES 


Employees coerced to join 
under protest 


.. | Employee discharged for dues 
owed prior to present job 
Oral exclusive hiring hall; only 

members referred 
Nonmember discharged for in- 
ability to obtain union work 
permit 
Employee discharged for non- 
membership 
Discharged nonmembers 


Closed shop expired 1949 


Preferential referral and non- 


member so mem- 
ber could have jo! 


rae to dispatch nonmem- Members preference since 1948 
rs 


Nonmember not restored to list | 1948 contract ee 
perferential hiring 


Nonmembers not dispatched 
and employees not 
without 


Preferential hiring 
shapeup; nonmembers 
charged to give members jobs 


under| Three prior cases involving the 


ARRANGEMENT OR | HisToRY OF HIRING PRACTICES 


PRACTICE 


UNION 
EMPLOYER CITATION ae CON OR 
OT IN ISSUE 
aa, Lav OA REET 


Teamsters Local 137......| Vi 
pee rere itor Metal Produc 
Teamste Corp. ts |106 NLRB 1361 Union security contract Illegal discharge at union’s 
rs I cal 802. Gottfried Baking Co 108 insistence 
: NLRB 227;|Cake Bakers As- |Required member- Refused to hire nonunion Contract executed in 1948, 
employee renewed, 1950, 1951 


210 F. 2d 772 cae mextyhag eat 
| sociation ship in union, 
(C.A. 2); 120 se " 
NLRB N closed shop 


0. 
Carpenters Local 68... Wro ; 
1 an & So: 
4 trac Executed in 1947, renewed 
: thereafter, including 1952 


Nonmember not hired because Contract executed 1947, 


Carpenters, District | Geo 
alc rge D. Auchte: 
a. Chap. Co.,|102 NLRB 881;|Northeast Florida | Preferential hir- execu 
not cleared renew 


Council of Jackson- NE. 
ville & vicinity von 209 F. 24273" f 
* LE GC, . ing contract 
ee Ebasco Services, Inc ouch. GL. 
oe , Locals 363, GIT.) esseeeeeneeeeeee | Closed shop hiring | Member discharged for work- 
provision ng spi without 
refe 
to hire 


Boilermakers Local F 
18..| Babeock & Wilcox Co....|105 NLRB 339 : 
Worn ee referred and th 
only those refe: and the 
.|105 NLRB 6 union referred only members 
313 Fe 9d 49) [oo Fe cog ok eal gee Ret RO discharged because 
CA.” of disagreement with union 
pie Illegal contract executed 1949 
Refusal to hire nonmembers egal con! re yy 
“without referrals: practice followed by letters of “Intent 
requiring refi and practice 
Illegal contract to Nonmembers without referral 
employ only discharged 


ferral and 
“Sanction of the 
Business Agent 
of the Union” 


wcnnncecccncccscnnnnsennnnoonnnns eocannnnceannnsecsnnncosnnnne’ 


| Contract required union 2 members denied clearance 1948 contract provided for union 
referral, membership in5 | and employment clearance as condition of hire 


. 
? 


" 215 F. 2a 784|" Bui 
"A. 9 Builders 


Plumbers Local 393...-- ae and Rowe, 
Cc. 


Preference to union members 
ence of the 
Plumbi 
Heating Indus- 
try, Inc. (Con- 
| - tract expired) 

Workers |Dierks Heating Co,  |102 NLRB 1646) Heating Piping = = inuing i 
Sheet Lepen Inc. ‘and Air Condi- Continuing in effect pr 
tioning Con- provisions of a 1950 
tractors, New 
York City Assn., 


ILWU Meiers. ears : i iti .- | Exclusive preferential Employee denied - 
Local hiring provisions ship because aie 


General Longshore Named companies | .............------------------- | Union shop clause Denial of referral o a i 
errors Local 1418, Co., Inc., United and others ment to enployoel ema Prior closed shop contract 
A Stevedoring Corp., from union after intra-union 
Ryan Stevedoring controversy 
Co., Inc.; Strachan 
Baer Ss 103 NLRB 1217} Puerto Rico Closed shop and Individ 
uth Po co Sugar oO. 0: hop and .| Individuals deni 
Rico Steamship Asso- exclusive hiring for (1) rival me ean pipe alconiesct stecxited in 1950, 
ciation hall (2) dues delinquency, (3) 
nonmembership, (4) filing 
charges with the NLRB, (5) 
criticism of ILA strike 


mie 107 NLRB 598..|Pacific Maritime |... | Contract, provided that Union operated hall to gi 
aioe: ene Association preference would not be ference to union men a 


} : 
ery Workers 3 Union forced discharge for 
Brew 4 | nonpayment of union dues 
Local ..| Union and company informed 
employee that good standing 
in a was necessary for 
jo 
|..| Maintenance of membership | Attempt to cause discharge for 
nonunion membership and 
nonpayment of dues 


MULTIEMPLOYER VaLip CONTRACT OR ARRANGEMENT History OF HIRING 
UNION EMPLOYER CITATION raced tae CONTRACT SO TISeUE Ieee PRACTICE PRACTICES 
Se — 


(————————————— __ 


— 


ters Local 41.....| Pacific Intermountain |107NLRB837; Central States Union control of © | nnvannjennaneeenenennennernennenne: | Sei ty date controlled date |1949 Contract giving seniority 
Teamsters r Express Co. ced area over-the- seniority els membership control 
| i 5 road motor 

| freight agree- 

| 


Teamsters Local 41----- Pacific Intermountain -c-ceeceecieeecnese | eesneesnsencecnssenneeenecensess | seenmuceyesennerenecennereeenante tearm Unio uest of discharge of 
Express Co. 228 F. 2d enployees for antiunion 
170 (C.A. 8) activity 
Teamsters Local 135..... | Hargis ruck Lines Inc.| 108 NLRB 229. | --------n-en Valid union security Employee discharged illegally 
clause at ynion’s insistence for 
: 2 nonmembership en 
Teamsters Local 170. Anchor Motor Freight |110 NLRB 850... | ------<<0--0-o Required member- | __--_-_-------nneeen nen Discriminated as to seniority 
Corp. ship in union 
Teamsters Local 179..-- DePrizio Construction..| 110 NLRB 287.. | ------------------- oo eeeicensean-eeeuceeneee | —-cennpencerveneenenmnenssenenwenmmncenememect Union sought discharge of em- 
ployee for violating union 
internal rules 
Teamsters Local 638....- Minneapolis Star 109 NLRB 727... | --—-------------- ___vsssusssusseneeeeneeees| Union authority over Union disciplined employee by 
Tribune Co. seniority reducing senior! 
Teamsters Local 745 North East Texas 109 NLRB a eed rman saansisd Te ee a ae Seniority preference to mem- 
Motor Lines, Inc. 1147 = ip bers of the local 


Teamsters Local Road b oe |S oes = i ity clause.__——— | Uni cqused discharge of dis- 
: s28__| Roadway Express, Inc. vega Union security-¢ "sident members 

Carpenters Local 472_. nates Construction |107 NLRB os 
ey 1 


Tn Closed shop con- Preference to members of the Executed Illegal “International 
ic. 


wcecencceenensooncesmeeemenennne” . 


043 tract through union in referral agreement” in 1949 | 
“International 
en’ ” 


Pg 


gee 


4 
S 


Carpenters Local 1281.|J. C. Boespflung Co Refusal to refer nonmembers 
109 NLRB 874.. Aleses a“ or nonproperty owners with 
oe a than 1 year’s member- 
: ship 

Carpenters Local 1423.|South Texas Chapter of | 107 th Texas : ivi 

NLR’ RS tenet. Ea a econ Oral’ contract giving prefer- 
A.G.C. B 965.. Sone re ence to union members 
Carpenters Local 1483.|Grove-Hendrickson_..| 109 NLRB 209__| N & Suffolk |Ilegal union se | __—_ nn Hired through union foreman 
é oa case actors’ curity clause : who hired only union men 


Shea 


be 
SESE 5. 


Heat and Frost Plant Insulation Co........]110 NLRB 638.. Insulation Con- SS Company discharged employ- 
tractors of 


Insulators Local 5 ees to please union 


Souther Calif- 

rnia, Inc. 

ae ki _esussaeseeeeeeee | Closed shop ; Union forced Company to lay 
a contract off employee with suspended 

membership ; 

_| Oral agreement for union re- 
222 F. ‘ j ferral and preferential re- 
542 (C.A. 2) 3 ie of members of the 
pS ont MONEEB | : Peston terse eee 


Mohawk Dist. Council {Grow Constructi f 
Me Caxpenters.| ction Co..|109 NLRB522; 


a Se net eanmnneessneneeene™ 


Harbor Ship 


Boilermakers Loval 0 SR, 


Distri ;.Wileox Co.|110 NLRB 
or District |Babcox & Wi oe 
0. 


Electrical Workers: 
Local 1533 | 
Hod Carriers Local 
: [21 


Iron Workers Local 
a 


= pe 
Lumber & Sawmill 


Workers, Local 2758 


; i da Copper Min- 
Lumber & Sawmill Anacon 
Workers, Local 3038 ing Co. 


Seabright Construction 
Co. 


Association, Inc. 
C. A. Batson Co....-------- ee 


Bechtel Corporation. 


‘acoma Harbor 
a Lumber & Timber Co. 


Machinists Local 807 


Machinists Lodge 31. Consolidated Western 


Steel Co., et al 


Shoe Workers Local © Bickford ‘Shoes: 
188 


Iron Workers Local: {R. Clinton Construction 
595 l g 


Turner Construction 
Co. 


rating Engineers 
Oneocal 917 


Painters Local 257........- William Doig & Son 


Plasterers ‘Local 511.....| National Gunite Corp... 


en Local 555..... | Teller Construction Co. 


| Bull Insular Lines; 
Mayabues Union, ILA, a 
Local 1885 Na ise = 
: " = 
ional Union of Permanente Steamshi 
Nararine Cooka Corp. 
Stewarda 


=— 


111 


Garden Valley Electric |109 NLRB 307_- 


110 NLRB 468.- | ----------------- | oe 
108 NLRB 


107 NLRB 


Bojler & Plate _ 
Work Erecting 
Contractors’ 


Assn. 


tractors of 
ton, Mass. 
and vicinity 


Unlawful union 
ference security 
of Tacoma, Inc. 


aes 


Sabina Area Con- |Closed shop and . 
struction Co. union prefer- 
* ence ‘in hiring 
._........| Preference to 
union 
in hiring em- 
ployees for new 
plant 


Closed shop and 
preferential 
hiring 


433...| Puerto Rico 
Steamship Assn. 


lestressisssnseeeemneneseeeee | Preferential 
hiring 


ae 


eee 


[Practice of preferential hiring 


__..-....-| Discharge for nonmembership 


Union would not refer em- 
Bs ployees but union aeons 
inion caused discharge of em- 
ployees expelled from union 


Company only hired union re- 
fe! and union gave pref- 
erence 

..-| Corapelled employees dis- 
C for nonmembership 
in.the union 

Discharge for nonpayment of 
assessment in addition to 
dues - 

_____.------ssussssuueeeeeee| Understanding and practice 
for referral and union pref- 
erence 

Discharged and refused em- 
ployment to members of 
rival.union 
......| Preference to union members 
m hiring 


Prior contract had illegal union 
security 


Union security clause--- 


One of parties maintained 
shop contract executed 


Tacit agreement: for union 
referral and preference and 
discharge of nonunion em- 
ployee 

Practice of preferential hiring 
of union referred men 


Oral agreement that company 
would only hire members of 
the local and then members 
of the international 

Oral agreement to hire only 
union members referred by 
the union - 

_....| Understanding ‘and practice |Prior hiring practices w 
following local’s rules giving to be unfair labor practi 
preference to union members 

__.| Abolished nonunion gangs in | Hiring practices were previous 
preferencetounionmembers | held illegal in 108 NLRB bed 


a.esaseseeesaeeeeeeeee | Preference clause executed 1949, 
renewed 1951 


found 


6 SS ee 


UNION 
Teamsters Local 107. 


Teamsters Local 148__ 
Teamsters Local 182__ 


Teamsters Local 270. 


Teamsters Local 600 
Teamsters Local 604. 
Teamsters Local 886... 
Genesee Local 517... 


The Item Co 


Consolidated Forward- 
ing Co., Inc. 

Kenosha Auto Trans- 
port Corp. 

Chief Freight Lines Co. 


Snes Construction 


= ae Construction 


J. W. Rylands Co... 


..| Columbus Show Case 
Co. 


93..| Baker & Coombs, Inc... 


W. S. Bellows Construc- 
tion Corp. 

The Lummus Co._......-- 

Hall Electric Co. 

Shuck Construction 
Co., Inc. 

Jones-Hettelsater Con- 


struction Co. 
Frommeyer & Co....._-- 


United Concrete Pipe 
Corp. 
J. J. White, Inc___.. 


a a Stoudt & Son, 
eons Island Covering 
Co. 


Union County News- 
dealer Supply Co. 
International ee 


ree Stevedoring 


;| A.G.C., Seattle 


114 NLRB 1575 
114 NLRB 1563 


‘VALID CONTRACT OR ItLpGAL ARRANGEMENT OR 
PRACTICE 


—__ EE 


Valid union security clause_| Employee discharged for dues| Union caused employee yee’s 


owed pee to present em- 
ployment 

aeneecnnecneeneeees| OFA] agreement for preferen- 
tial referral 


Followed A.G.C. 
contract terms 


me ip we clearance 


Employees coerced to become 
Buse: A members 
minority union 
Contract not in issue___.| Reduced seniority to coincide 
with date of m ip 
Delegation of con-|..._________......- | Employee seniority reduced 
trol of seniority 


Valid union shop clause—| Expelled union member refused 
plus referral requirement referral 


Valid contract.___________.| Practice of requiring member- 
ship on clearance by union 


aye ae nop see Ba 


Closed shop or 


Refused clearance to “ 
preferential ber nonmem.: 
hiring 


No written contract...1mn) Employees refused clearance 
and company would not hire 
without referral cards 

Preferential hiring practice 
and clearance 

No written contract_____..] Practice of requiring member- 

eee referral 

ember discharged for not 
having referral slip 

No written contract._____.| Employees without referral 
transferred 


ii Contract not in evidence......| M 
Followed National 
Elec. Contrac- 
tors contract 


Chapter 
No written contract.___. Bape discharged for no re- 


Contract not in issue.__.| Practice requiring referral, 


given to aerabare only 


Contract not in issue.......... aces of preferential refer- 


Closed shop; union Employees coerced to join; 
clearance other employees refused 
! work permits 
Contract not in evidence.—| Oral scoot shop, 


hiring 
First opportunity clause.—.| Preferential referral—hiring 


exclusive 


No contract in issue........... | Discharged employee to give 
job to “card man” 

No contract in issue______ | Employees discharged for non- 
membership 


Contract not in issue__— | Supporters of losing candidate 
ae union office not hired 


History oF HIRING PRACTICES 


3 prior 
employers to him 


Nonmember discharged] Closed shop since 1950 


Closed sho t in 1948, 
1952, 1968, 1964 : 


Freight System 
..|McCloskey & Co., Inc. 116 NLRB ee Contractors Assn. 


District Council in: 
oe viene focal 19, "387, 
674, 877, 915, 982, 
998, 1067, 1488, 1 ae 
1102, 1452, 2265 
and 2365 


Carpenters Local 
and Local 1046 


Inc. 
Plumbers & Pipefitters |J. S. Brown— 
Local 231 Co. 
ting Engineers, 
Teale 18,184, and 


Newspaper & Mail 
Deliverers of N.Y. Co., Inc. 


LL.A., Local 791 
LLA., Local 791 


Local 1400 |1. Earwee Construction |115 NLRB 126.. 
2. Pardee Construction 


256 F. 2d of Philadelphia 


Building Con- 
tractors Assn. of 


E. F. Olds}115 NLRB 594_|Samecontract with | Closed shop 


T. Hogan & Sons___|116 NLRB 1652/N-Y. Shipping 


VALID CONTRACT OR 
Nor In Issue 


Valid ae 


Legality of hiri 


tract not 


ILLEGAL ARRANGEMENT OR 
.. °. PRACTICE: © 


Employee discharged for dual 
unionism; refused a referral 


hall con- Employee discharged , “because 

upon “supported ee Te- 
fased clearan sing Job aE creat 
fixms 


Discharge of 2 new union 
members to provide sore for 
2.0ld members laid off a dif- 


..| Valid contract.............--- ___.| Discharge of union member be- 


cause he would not attend 
meetings 

Preference eiven District Coun- 
cil members; transfer union 
member refused clearance; 
threatened by union agent 


Enforced closed shop practice....| Closed shop since 1947 


Enforcing preferential hiring..| Closed shop maintained 
Employee refused clearance__.| Closed shop since 1947 


HIsToRY oF HIRING PRACTICES 


a to 


oS = oe 1957 
‘VALID CONTRACT OR ILLEGAL ARRANGEMENT OB | ispory oF HimING PRACTICES 


sea eee CITATION Nor IN IssvE PRACTICE 
meee Ben 5s ee 
Teamsters — 13. Broderick Wood . ark 
—— 118 NLRB 38; ..| Pref to union members... Preferential hiring contract from 
Products Co. 251 F 2 els creme 1947 to 1955 
10) 
By sa ‘Local 282, | Triboro Carting Co...... 117 NLRB 775;|Greater N.Y. 
ee 959} Dump Truck 
Teamsters i Owners Assn. 
Local 324. ae: Sand & 118 NLRB 1312] Associated Con- | Union security Employees coerced to join 
. ee : crete ee clause are 
‘eams majori 
Local 491___ eeenee Freight Lines,|117 NLRB 464.. Wenn Ponasyi- |Union security __..| Employees coerced to join 
Teamsters rans Motor | Sec 
‘eams 7 ...... | Uni Carriers majori 
a 886... Unit Parts Co. Hg. NEES : 222:1No _| No written contract... | Employees coerced to join 
Teamsters | 986... ne | 
Local .-| Max Factor Co. 118 NLRB 808.|No__. i i Employees coerced to join 


_.|Employees needed work per- Incorporated closed shop since 
mits - 1942 


Carpenters| Local 269_..|Marley Co._..._--------|117 NLRB 107 


Carpenters) Local 
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APPENDIX B 


The relevant provisions of the National Labor Relations 
Act, as amended (61 Stat. 136, 65 Stat. 601, 29 U.S.C., Secs. 
151, et seq.), are as follows: 


RicHuts of EmMPLoyEss 


Sec. 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives of 
their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or 
other mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities ex- 
cept to the extent that such right may be affected by 
an agreement requiring membership in a labor organi- 


zation as a condition of employment as authorized in 
section 8(a) (3). 


Unrar Lasor PRAcrices 


Sec. 8.(a) It shall be an unfair labor practice for 
an employer— 

(1) to interfere with, restrain, or coerce. employees 
in the exercise ef the rights guaranteed in section 7; 
* * * * * 

(3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization: Provided, That nothing in this Act, or 
in any other statute of the United States, shall preclude 
an employer from making an agreement with a labor 
organization (not established, maintained, or assisted 
by any action defined in section 8(a) of this Act as an 
unfair labor practice) to require as 9, condition of em- 
ployment membership therein on or after the thirtieth 

(61) 


62 


day following the beginning of such employment or 
the effective date of such agreement, whichever is the 
later, (i) if such labor organization is the representative 
of the employees as provided in section 9(a), in the 
appropriate collective-bargaining unit covered by such 
agreement when madé; and has at the time the agree- 
ment was made or within the preceding twelve months 
received from the Board a notice of compliance with 
sections 9 (f), (g), (bh), and (ii) unless following an 
election held as provided in section 9(e) within one 
’ year preceding the’ effective date of ‘such agreement, 


the Board shall have certified that at least a majority % 


of the employees eligible to vote in such election have 
voted to rescind the authority of such labor organiza- 
tion to make such ‘an agreement: Provided further, 
That no employer shall: justify any discrimination 
against an employee for nonmembership in a labor 
organization (A) if he has reasonable grounds for be- 
lieving that such membership was not available to the 
employee on the same terms and conditions ‘generally 
applicable to other members, or (B) if he has reason- 
able grounds for believing that membership was denied 
or terminated for reasons other than the failure of the 
employee to tender the periodic dues and the initiation 
fees uniformly required as a condition of acquiring or 
retaining membership; 

(b) It shall be an unfair labor practice for a labor 
organization or its agents— 

(1) to restrain or coerce (A) employees in the exer- 
cise of the rights guaranteed in section 7: * * * 

(2) to cause or attempt to cause an employer to 
discriminate against an employee in violation of sub- 
section (a) (3) or to discriminate against an employee 
with respect to whom membership in such organization 
has been denied or terminated on some ground other 
than his failure to tender the periodic dues and the 
initiation fees uniformly required as a condition of 
acquiring or retaining membership; * * * 


APPENDIX C 
Testimony Omirrep From Jornr APPENDIX 
FURTHER RE-CROSS-EXAMINATION OF LESTER SLATER, P. 221 
By Mr. Hackizr: ; 

Q. Did you go see Barney that day at all? 

A. * * * I did see Barney that day. He told me I wasn’t 
qualified to do that work, that he couldn’t use me any more, 
so I went home. 

LQ: So you did go and see Barney the same day that P-LE. 
sent you back to the hall? 

A. That’s right. 

| FURTHER REDIRECT EXAMINATION OF LUSTER SLATER, P. 238-239 
By Mr. Wem: 
'  Q. When you came back from P.LE. to the hall, did you 


tell the dispatcher what had happened, or did he already 
know? 
| A. The way he acted, he acted like he already knew. 
Q. What did he say? 
A. When I handed him this, the card, he threw them back 
at me and told me to go and see Barney. 


FURTHER REDIRECT EXAMINATION OF LESTER SLATER, P. 207 
By Terran ExaMIner: 
Q. You had « conversation with Barney, didn’t you? 


A: He gave me the cards and told me, “I will give you 30 
| days. After that you will have to go and get your own work.” 


DIRECT EXAMINATION OF WILLIAM L. SIMPSON, P. 287 


By Mr. Ws: 


Q. What was it you said to Mr. Nielsen? 
AL Well, I just told Mr. Nielsen that we wouldn’t be able 
| to use Mr. Slater any more until he could get straightened 
out with the Union, where he could work through the hiring 
hall. m 
(68) 
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IN THE 


Pnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
NO. 14,794 


' LOCAL 357, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN 
& HELPERS OF AMERICA, 
Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petition to Review and Set Aside and 
on Request to Enforce an Order of the 
National Labor Relations Board 


REPLY BRIEF FOR PETITIONER 


L The Board’s brief states as facts matters which were not 
the subject of findings and which are inconsistent with the 
findings. 


The Board decided this case upon a theory fundamentally 
different from that on which it was tried (Un. br. p. 5, n. 2). 
Now the Board brief would support the theory upon a ver- 
sion of the facts fundamentally different from that which 
the Board found. The Board based its conclusion on two 
findings of fact: (1) The collective bargaining agreement 
established an exclusive referral system of employment for 
the hire of casual employees without incorporating into it 
the three requirements deemed by the Board essential to its 
validity (J.A. 37-38); (2) the Company discontinued 
Slater’s employment as a casual employee solely because he 
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had obtained casual employment with it without recourse to 
the dispatching service, in compliance with Local 357’s re- 
quest not to employ him in that capacity except on proper 
referral (J.A. 38-39). But, departing from the findings, the 
Board brief states as facts matters which were not the sub- 
ject of findings and which are inconsistent with the findings 
which were made (Bd. br. pp. 3-6).* 


1. The plain purpose of the reconstituted version of the 
facts stated by the Board brief is to suggest by innuendo 
that the dispatching service was in fact discriminatorily 
operated and that Slater in fact was a victim of actual dis- 
crimination. It is therefore appropriate to recite the trial 
examiner’s undisturbed and contrary findings. The ex- 
aminer stated that (J.A. 52): 


... there is no evidence that he [Slater] was singled 
out and subjected to discriminatory treatment, and I 
bose hardly conceive of any reason why he should have 
een. 
The examiner further stated that (J.A. 56-57) : 
... no contention is made, and no evidence proffered by 
the General Counsel to show that the Union has in any 
way discriminated against nonunion members in its 
application of the seniority provisions of the contract. 
The examiner finally stated that (J.A. 58): 
... ag here, the labor organization involved is not shown 
to have engaged in discriminatory practices with re- 


1The Joint Appendix was printed and filed before the Board’s 
brief was received. Petitioner’s designation of the parts of the 
record to be printed was based on the assumption that the statement 
of facts in the Board’s brief would correspond with the Board’s 
findings of fact. Since the Board’s brief departs from the findings, 
and since the Joint Appendix is not sufficiently complete to show 
the lack of support in the record for the reconstituted version of 
the facts stated in the Board’s brief, it is appropriate for the Court 
to require the Board to transmit to it the full transcript of record 
before the Board pursuant to Rule 38 (g) of the rules of the Court. 
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spect to seniority after more than a year of operations 

under the contract. 

2. The Board’s brief states that: “In Slater’s words: 
‘[You] had to be a union member; otherwise [you] wouldn’t 
be working’ and ‘you got to have your dues paid up to date 
and so forth’ to be dispatched” (Bd. br. pp. 3-4). 

The testimony indicated by the internal quotation marks 
was elicited upon the cross-examination of Slater by counsel 
for Local 357. The first series of questions and answers was 
as follows (Tr. 130-131) : 

Q. To your knowledge, was it a practice, if a company 
called for a particular man, that that man was sent? 

A. That’s right. 

Q. From the hall? 

A. They always were. 

Q. Didn’t make any difference whether he was a union 
member or had seniority or what not? 

A. He had to be a union member; otherwise he wouldn’t 
be working there. 

Counsel’s motion to strike the last answer as unrespon- 
sive was denied by the examiner (Tr. 131). The matter was 
thereafter further pursued on cross-examination in the 
following series of questions and answers (Tr. 133): 

Q. Now, a moment ago you made the statement that no 
man got dispatched out of the hall unless he was a 
union member. Will you just tell us factually upon 
what you base that statement? 

A. Because you got to have your dues paid up to date 
and so forth. 

Q. How did that come to your attention? 

A. Lhave always knew that. 

Q. Can you tell us the facts upon which you based it? 

A. Well, that’s hard to explain. 

Thereafter, upon oral argument before the examiner at 
the close of the hearing, the following colloquy ensued be- 
tween counsel for Local 357 and the examiner (Tr. 358-359) : 


MR. HACKLER: * * * It is true there was a volun- 
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tary statement of the witness, “Oh, nobody but union 
men get out of that hall.” No foundation for it. 

There couldn’t be a finding based upon that statement 
of ... [his], after the detailed statements that he gave 
as to how he was dispatched. 

TRIAL EXAMINER: I agree. You asked the ques- 
tion that permitted that kind of answer, and I wouldn’t 
strike it because it was a responsive answer. 

MR. HACKLER: It may well be that he is under 
that impression, but his impression is not evidence. 

TRIAL EXAMINER: That doesn’t establish a thing. 

Thus the Board brief quotes as significant matter which 
the finder declared “doesn’t establish a thing.” And in its 
insinuating zeal the Board brief neglects to mention the 
testimony of E. J. McCarthy, Director of Labor Relations 
of California Trucking Associations (Tr. 33-34), that he 
had received “no such complaint” that “only union people 
could get dispatched” (Tr. 56). 

3. The Board brief states that: “Slater had previously 
belonged to a local of the Teamsters in New York but had 
allowed his dues to lapse after coming to California. Al- 
though the record does not disclose what Volkoff said to 
Slater, it does show that Slater gave the business agent 
money to ‘pay up’ his ‘dues’ in New York, whereupon Vol- 
koff gave Slater a ‘ecard * * * to seek work out of the hall’ 
(J.A. 15)” (Bd. br. p. 3). 

We turn to analyze this statement. The “card * * * to 
seek work out of the hall” is not a union membership card 
but “a hiring hall dispatchment card” (J.A. 15), more par- 
ticularly, a “Hiring Hall Employment Record” upon which 
is recorded the time that an employee clocks into the hiring 
hall and the time when, and the name of the company to 
which, the employee is dispatched for work (J.A. 15, Tr. 
107-117, Res. Un. ex. 1). 

The apparent purpose of the Board brief in juxtaposing 
Slater’s consummation of his transfer of membership from 
the Syracuse local to Local 357, with his commencement of 
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work out of the hiring hall, is to suggest that but for his 
acquisition of membership in Local 357 Slater would not 
have been dispatched from the hall. This innuendo rests 
exclusively upon the following series of questions and 
answers upon Slater’s direct examination (Tr. 85): 


Q. ar did you first start working out of the hiring 
? 


A. Well, I believe it’s around—I couldn’t tell you the 
exact month, around in ’53 or somewhere around 
there. * * * I was transferred here, of course, from 
New York State. I had a withdrawal card from back 
there, and I joined—paid my back dues here, and 
put me out here and worked in the hiring hall. 

Q. Did you go to the hiring hall before you went to the 
union offices? 

A. To see about getting work, and the dispatcher down 
there told me I’d have to go up there and see Barney 
Volkoff. He told me where to go, and I did. 

Q. What took place when you went up to see Mr. 
Volkoff? 

A. Well, just give him the money to send back Hast to 
pay up my dues there for the withdrawal card, and 
he gave me a card, and I went right to the hall and 
went to work. 

Consummation of membership by Slater in Local 357 has 
not the slightest probative value to establish that such mem- 
bership was a condition precedent to dispatch from the hir- 
ing hall. Slater regarded Local 357 as but another pew ina 
church to which he had always belonged. Before coming to 
Los Angeles, Slater had been a member of the Teamsters 
local at Syracuse, New York (Tr. 133), and his first employ- 
ment in Los Angeles was a two month period as a regular 
employee handling freight for Acme Fast Freight (Tr. 106- 
107). After he was discharged by Acme for unexplained 
absenteeism (Tr. 107), Slater then sought employment 
through the hiring hall (ibid.). But even before he went to 
the hiring hall Slater regarded his status as that of a union 
member for whom a transfer from the Syracuse local to the 
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relevant Los Angeles local was a routine detail. Thus he 
testified upon cross-examination that (Tr. 133-134) : 

Q. Well, in your own case, you became a transferred 
union member when you had regular employment at 
Acme Fast Freight, didn’t you? 

A. Right. 

Q. So that when you first went to the hall, dispatch hall, 
you were already a member in good standing, 
weren’t you? 

A. Right, not at the local at that time, but I was with 
another local, yes. 

Q. Another Los Angeles local? 

A. No. Syracuse, New York. 


Q. Isn’t it a fact that before you left your employment 
with Acme Fast Freight, your regular employment, 
you had already transferred your membership to 
the Los Angeles local? 

A. No, I didn’t; did it at that time when I went up to 
the hall. 


Q. I see. So you asked Mr. Volkoff for a transfer at 
that time? 

A. No, I didn’t ask him. 

Q. Well, how did it come about? Just tell us. 

A. I got my transfer from back East. I have had my 
transfer card with me. I went in as a membership 
from there. 

Q. You carried your transfer card with you and you 
deposited it with this local? 

A. Yes. 

Slater was still a union member at the time of the hearing 
(Tr. 180), and he prides himself that he “Always was” “In 
good standing” (Tr. 142). 

When counsel for the General Counsel first adduced the 
testimony as to Slater’s acquisition of membership in Local 
357, he explained it as “background” (Tr. 85). Counsel for 
Local 357, in addition to observing that the event is “cer- 
tainly well beyond the six-month statute of limitations”, 
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also stated that “there is nothing in this complaint that says 
there was any discrimination practiced on this man with 
respect to refusal to dispatch him from the hall, is that 
correct? I haven’t seen anything yet” (Tr. 85-86). Counsel 
for the General Counsel replied, “Nothing specifically to 
that effect” (Tr. 86). 


Thus the Board brief ascribes discriminatory significance 
to a matter not alleged in the complaint, not the subject of 
a finding, beyond the statutory period of limitations, and 
tendered as background only. And the Board brief neglects 
to mention evidence in the record which dispels the tortured 
inference it seeks to insinuate. 

4. Without explicating the legal significance it attributes 
to it, but in an evident attempt to give an arbitrary color to 
Local 357’s action, the Board brief states that Slater was 
denied access to the hiring hall after an employer to whom 
he had been dispatched for work rejected him because he 
was incompetent to perform the work (Bd. br. pp. 4, 44). 


(a) It is necessary first to set forth fully the facts rele- 
vant to this statement: 


From his initial registration at the hiring hall on January 
14, 1954 (Tr. 109), Slater regularly secured casual employ- 
ment through the hiring hall (Tr. 129). Then on April 26, 
1955, Slater was dispatched to work at the Pacific Inter- 
mountain Express Company (Tr. 216, 229, Res. Un. Ex. 3). 
Upon his arrival at Pacific Intermountain, Slater was as- 
signed to “break out the trucks,” but he declined to perform 
that work, stating that he was incompetent to do it, evi- 
dently because he was almost illiterate (Tr. 217-219, 238, 
122). Pacific Intermountain’s representative refused 
Slater’s offer to “do anything else he wanted to put me on,” 
stating “If you can’t do it, go on back to the hall” (Tr. 219). 
The representative returned to Slater the referral card 
which the hiring hall dispatcher had given to Slater upon 
Slater’s assignment to Pacific Intermountain (Tr. 220). 
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Upon the returned card appeared the notation, opposite 
“Remarks”, “refused to break out” (Res. Un. ex. 3, Tr. 
229).? It is customary, if a referred casual employee “is not 
satisfactory for some reason,” for the employer’s repre- 
sentative to make “whatever report he feels is justified on 
the bottom of the referral card” (J.A. 34); if “for certain 
reasons a report is to be made back to the hiring hall about 
the employee, if his services were unsatisfactory, then the 
referral card goes back to the union hall from which he 
came” (Tr. 335). 

Slater returned to the hiring hall and handed the referral 
card to the dispatcher (Tr. 221, 238-239). The latter de- 
clined to take it and told Slater to see Volkoff, the business 
agent (ibid.). According to Slater, the dispatcher “acted 
like he already knew” “what had happened” at Pacific Inter- 
mountain (Tr. 238). Evidently Pacific Intermountain had 
communicated directly with the hiring hall. 

Slater “saw Barney [Volkoff] that day. He told me I 
wasn’t qualified to do that work, that he couldn’t use me 
any more, so I went home” (Tr. 221); “he said I wasn’t 
qualified; I should be able to fill all jobs” (Tr. 222). Slater 
appears to have had some history of difficulty with employ- 
ers to whom he had been dispatched for casual work (Tr. 
218, 227-238), and prior to the culminating incident at 
Pacific Intermountain Volkoff seems to have asked Slater 
“what the trouble was, and I told him, and he just sent me 
back to the hall” (Tr. 151). 

On May 10, 1955, Slater had a further conversation with 
Volkoff (Tr. 209). Apparently Slater had unsuccessfully 
sought work for the period between his rejection by Pacific 
Intermountain on April 26 and May 10, and during his May 
10 conversation with Volkoff, Slater “showed Barney [Vol- 


2 The referral card was received in evidence with the exception 
of the notation, the notation not having been technically identified 
(Tr. 229). 
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koff] the places where I looked for work on some different 
Pieces of paper” (Tr. 207). On these “papers” the employers 
to whom Slater applied for work had evidently indicated 
they declined to hire him (Tr. 207-208). Volkoff “looked 
them over” (Tr. 208), and told Slater “That shows they 
don’t want you, not qualified” (Tr. 206, 208, 210). Volkoff 
nevertheless stated that he would restore Slater’s hiring 
hall dispatchment card for thirty days (Tr. 210). During 
the ensuing thirty days Slater worked through the hiring 
hall (Tr. 210), and at the termination of the thirty days the 
dispatchment card was withdrawn (Tr. 211-212). 

(b) We are now in a position to consider the baseless 
inferences the Board brief would draw from these events: 

Contrary to the statements in the Board brief (pp. 4, 
6, 44, 45 and n. 52), the withdrawal of the dispatchment 
card did not mean that Slater was denied access to the 
hiring hall. Employees without such cards do have access 
to the hall and are dispatched to the work which is avail- 
able after the employees with cards have been referred 
(Tr. 222, 126, cf. Tr. 103). Persons with dispatchment 
cards thus enjoy a preferred but not an exclusive status. 

Slater never sought to use the hiring hall in a residual 
capacity. As the Board found, after the withdrawal of 
his dispatchment card, Slater secured casual employment 
with the Los Angeles-Seattle Motor Express, Inc., upon 
the misrepresentation that he was authorized to bypass 
the dispatching service, and this terminated upon the Com- 
pany’s compliance with Local 357’s request to “cease to 
employ Slater as a casual employee except on the basis 
of proper referrals” (J.A 54-55). Thereafter, Slater never 
attempted to secure work through the hiring hall (Tr. 154, 
83), but “went out getting my own work” (Tr. 153), which 
he did secure (Tr. 154, 155). 

The withdrawal of Slater’s dispatchment card, and his 
consequent reduction to residual status, as a result of his 
rejection by Pacific Intermountain because of his incom- 
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petence, was in strict and valid compliance with the collec- 
tive bargaining agreement. The possession of a dispatch- 
ment card denotes “seniority status.” As the agreement 
provides, “Seniority status” is acquired “with a minimum 
of three months’ service in the Industry, irrespective of 
whether such employee is or is not a member of the Union. 
Discharge of any employee by any employer shall be 
grounds for removal of any employee from seniority 
status” (J.A. 63). Slater’s rejection by Pacific Inter- 
mountain for incompetence brought into play the latter 
provision for “removal” “from seniority status” because 
of “discharge.” And the agreement is explicit that “Casual 
employees shall, wherever the Union maintains a dispatch- 
ing service, be employed only on a seniority basis whenever 
such seniority employees are available” (J.A. 62). Accord- 
ingly, once Slater lost his “seniority status” because of his 
rejection by Pacific Intermountain for incompetence, his 
dispatch from the hiring hall would be on a basis sub- 
ordinate to employees with “seniority status.” 

Contrary to the statement in the Board brief, Slater was 
not “thus deprived of the opportunity to regain ‘senior- 
ity’. . .” (Bd. br. p. 44). Slater could regain seniority 
status by (1) three months’ casual employment secured 
through dispatch from the hiring hall in a residual capac- 
ity, (2) three months’ regular employment secured through 
direct application to any employer willing to hire Slater, 
or (3) a combination of three months’ employment on a 
regular and casual basis. 


3 While ‘“‘discharge”’ may not be the artistic term to apply to a 
refusal to hire, such usage in the context of this provision is apt 
enough considering that casual employment customarily lasts only 
one day or part of a day (J-A. 9-10, 30-31). At the hearing the 
uncontroverted explanation by counsel for Local 357 was that 
Pacific Intermountain’s rejection of Slater constituted a discharge 
within the scope of this provision (J.A. 242-248, 227-228). 
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Furthermore, while the Board brief elsewhere extols the 
virtue of not depriving “ ‘management of any real choice 
of the men it hires’” (Bd. br. p. 33), the Board brief 
apparently fails to realize that “removal” from “seniority 
status” because of “discharge” is designed to fulfill such 
“real choice.” For it means that, based upon “discharge” 
by an employer, the unsatisfactory employee will not be 
dispatched to that or any other employer so long as 
“seniority status” employees are available, thus reducing 
to @ minimum the risk that an unsatisfactory worker will 
be referred to any employer. Once a discharged employee 
reacquires three months’ service without an intervening 
discharge, thus reestablishing the satisfactory character 
of his performance, he is again eligible for dispatch on a 
“seniority status” basis. 

In any event, the basis for Slater’s removal from “senior- 
ity status” is a matter to which the Act is indifferent so 
long as it is not grounded on his union membership or 
activity or the want of either. The Board brief seems to 
understand this, for it seeks to suggest such a forbidden 
basis by artful juxtaposition. Thus, the Board brief first 
recites that Slater’s dispatchment card was finally’ with- 
drawn at the end of the thirty days. The Board brief then 
states that, during the conversation at which Slater’s dis- 
patchment card was finally withdrawn, an unidentified 
person asked Slater why he had not performed picket duty 
during a strike within the thirty day period, and Slater 
replied that he would have had he been asked (Bd. br. p. 
4).* A question asked by an unidentified person establishes 
nothing. Even if the person were identified as an agent 


“While the Board brief attributes the question to a ‘business 
agent,’’ the record reference cited, J.A. 22-23, simply refers to 
“‘somebody.”’ At Tr. 212, there is a reference to ‘‘a business agent 
or something there,’’ but it is unclear to what conversation this 
reference pertains and whether this unidentified person said any- 
thing. 
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of Local 357 authorized to act in the premises, the ques- 
tion and answer would not furnish the slightest support 
for an inference that withdrawal of the dispatchment card 
was attributable to a forbidden reason. It shows only an 
inquiry and an adequate response. And the chronology in 
any event precludes any inference. For the decision to 
withdraw Slater’s dispatchment card was made before the 
strike occurred to which the picketing duty pertained. The 
strike “extended from May into June” (Tr. 278). The 
decision to withdraw Slater’s dispatchment card was made 
on April 26, and related in time and circumstance exclu- 
sively to Pacific Intermountain’s rejection of Slater on 
that day because of incompetence. It thus antedated the 
strike altogether. The decision to restore Slater’s dispatch- 
ment card for thirty days was made on May 10, and while 
it does not appear whether the strike had then begun, it 
is clear that the card had been originally restored for 
thirty days only without qualification. The performance 
of picketing duty during the ensuing thirty days cannot 
possibly be related therefore to the preceding decision to 
withdraw Slater’s dispatchment card at the end of thirty 
days. 

Finally, the Board brief neglects to mention what counsel 
for the General Counsel conceded at the hearing. The 
earliest unfair labor practice charge in this case was filed 
on February 8, 1956, and served the next day (G.C. exs. 
1-A, 1-B). Section 10 (b) provides in relevant part that 
“no complaint shall issue based upon any unfair labor 
practice occurring more than six months prior to the filing 
{and service] of the charge. . . ”” Thus the period of 
repose concededly applied to any unfair labor practices 
antedating August 8 (Tr. 214). Referring to testimony 
of events before then, the trial examiner asked counsel for 
the General Counsel, “I am a little bit puzzled about the 
relevancy of some of this material we are taking here. Are 
you attempting to show that the union discriminated 
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against this particular employee. .. ?” (Tr. 241). Counsel 
for the General Counsel replied, “No, sir, such discrimina- 
tions would have been outside of the six-month limitation” 
(ibid). The trial examiner then asked, “Why are we spend- 
ing all this time taking all this testimony then? * * * Now, 
why is any of that material?” (ibid). Counsel for the 
General Counsel replied, “In my opinion, it is not” (ibid). 
The concession was repeated at least twice (Tr. 345, 349- 
350). On the last occasion counsel for the General Counsel 
stated that, “The fact is that I have .. . an untenable 
position if I tried to raise any discrimination on the fact 
that the union in essence forbade the man to come into the 
hiring hall, because that is outside the six-month period 
and I have no reason to believe he was in the hiring hall 
within six months of the filing of the charge, and I have 
no allegation to that effect, which has been pointed out 
frequently throughout this hearing” (Tr. 349-350). The 
trial examiner correctly observed that “I am not sure that 
you have proof that he was denied the use of the hiring 
hall at any time” (Tr. 350). 

The concession by counsel for the General Counsel was 
in any event compelled. “This [six-month] limitation 
extinguishes liability for unfair labor practices committed 
more than six months prior to the filing of the charge.” 
N.L.B.B. v. Fant Milling Co., 360 U.S. 301, 309, ». 9. And 
the bar has been explicity held to apply to 2%eration of 
seniority status. Bowen Products Corp., 113 NLRB 731. 

5. The Board brief states that Slater was authorized to 
secure casual employment without recourse to the dis- 
patching service (Bd. br. pp. 4-6, 45). Since this matter 
was the subject of a contrary and undisturbed finding by 
the trial examiner, it is necessary only to quote the finding 
(J.A. 54-95) : 

. it is clear and is found that the contracting 
parties reasonably regarded Slater as a casual em- 
ployee subject to the hiring hall provisions of the con- 
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tract and that he was subject to those provisions. The 
factual problem remains whether he was dispatched to 
his job with this Employer as required by the contract. 
It is clear that he was not. 

Slater obtained his employment by presenting the 
Employer with a letter signed by an officer of the Union 
stating that he might seek work wherever he could find 
it in the freight industry without working through the 
hiring hall. This letter may very well have misled the 
Employer into believing that the Union had waived the 
requirement that in seeking casual employment Slater 
be dispatched through regular procedures, but Slater, 
who had worked out of the hiring hall for some 2 years, 
knew very well that in his use of this letter he was 
circumventing regular hiring hall procedures. The let- 
ter did not in fact constitute a referral according to the 
contractual provision relating to casual employees and 
practices under it, and when an officer of the Union 
responsible for the application of hiring hall proce- 
dures found that Slater was working without proper 
referrals he called that fact to the attention of the Em- 
ployer and demanded that the Employer cease to em- 
ploy Slater as a casual employee except on the basis of 
proper referrals. The Employer promptly honored the 
request. It could not have acted otherwise except with 
a deliberate breach of contract. This action left the 
Employer free, as it is now, to apply its own judgment 
and discretion whether to employ Slater as a regular 
employee. [Emphasis in original.] 

6. In short, of a four and one-half page statement in the 
Board brief entitled “The Board’s finding of fact” (Bd. 
br. pp. 2-6), fully three and one-half pages recite as facts 
matters which are not the subject of findings or are incon- 
sistent with the findings. The Board brief thus arrogates 
to itself the role of fact finder. It further assumes the full 
credibility of the witness upon whose testimony it relies, 
erroneously postulating that the cold record unaided by 
the observation of the witness is adequate to ascertain the 
truth. United States v. Oregon State Medical Society, 343 
U.S. 326, 339. 
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Tt would suffice to say of the excursion in the Board brief 
that “The grounds upon which an administrative order 
must be judged are those upon which the record discloses 
' its action was based. Findings are essential not only to 
| facilitate judicial review by revealing the factual basis for 
agency action but also to reflect the ‘determination of 
- policy or judgment which the agency alone is authorized 
' to make * * *” N.L.R.B. v. Capital Transit Co., 95 App. 
D.C. 310, 221 F. 2d 864, 867. See also, Carpenters District 
Council v. N.L.B.B., 44 LRRM 2457, 2458, n.3 (C.A.D.C., 
July 9, 1959); S.E.C. v. Chenery Corp., 332 U.S. 194, 196- 
197, 318 U.S. 80, 87-88, 94. But the mischief is deeper. 
For the scope of the excursion in the Board brief is such 
as to raise the question whether the obligation of the citi- 
zen to cut square corners with the Government does not 
entail the corresponding obligation of the Government to 
cut square corners with the citizen. 


IL. The basis upon which the Board brief would show “dis- 
crimination” is untenable. 


To show that an exclusive referral system entails “dis- 
crimination in . . . employment,” the Board brief states 
that its “primary position” is that a job applicant is dis- 
criminated against because he is denied or loses employ- 
ment when he seeks or secures it without recourse to the 
hiring hall (Bd. br. pp. 14-17, 18). This is like saying that 
a motorist is discriminated against when he is stopped 
from going the wrong way on a one-way street, or that a 
customer is discriminated against when he is denied admis- 
sion to a store before opening hours or after closing hours, 
or that an applicant to a law school is discriminated 
against when he is denied admission because he does not 
have a college degree uniformly required of all students 
seeking entrance. 

The obvious fallacy in the argument in the Board brief 
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is that it has failed accurately to define the class to which 
the requirement of recourse to the dispatching service is 
applicable. The class is composed of all workmen who 
desire casual employment. All within that class are sub- 
ject to the same requirement of proceeding through the 
hiring hall. A requirement which is applicable to the whole 
class cannot constitute discrimination against any member 
of the class.» What the Board brief is in reality saying 
is that to enforce a uniform standard is to discriminate 
against the member of the class who chooses to disregard 
it. But it is as impossible to say that a worker who seeks 
casual employment is discriminated against when he is 
required to resort to the hiring hall as it is impossible 
to say that a motorist is discriminated against who is re- 
quired to travel the right way on a one-way street. So 
here, “no showing has been made that anyone comparably 
situated has been treated differently” (National Union of 
Marine Cooks and Stewards v. Arnold, 348 U.S. 37, 41), 
and “whenever the law operates alike on all persons and 
property, similarly situated, equal protection cannot be 
said to be denied” (Walston v. Nevin, 128 U.S. 578, 582). 

Furthermore, even if one were to assume with the Board 
brief that the relevant class consists of workers seeking 
casual employment who do not wish to resort to the dis- 
patching service (Bd. br. pp. 14-15), the denial of employ- 
ment to that class does not constitute “discrimination.” 
All life and law is rooted in different treatment based upon 
rational classification. Tanner v. Little, 240 U.S. 369, 381- 
383. But offensive differentiation which the law prohibits 
“goes no further than the invidious discrimination.” 
Williamson v. Lee Optical, 348 U.S. 483, 489; Morey v. 
Doud, 354 U.S. 457, 463. And it hardly establishes “invidi- 
ous discrimination” to show that the union has contracted 


5 People v. Arlen Service Stations, Inc., 284 N.Y. 340, 31 N.E. 2d 
184, 186; Slome v. Godley, 304 Mass. 187, 23 N.E. 2d 133, 187. 
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to require employees within the unit it represents to follow 
a particular course of conduct and to insist upon adherence 
to that course. “Inevitably differences arise in the manner 
and degree to which the terms of any negotiated agree- 
ment affect individual employees and classes of employees. 
The mere existence of such differences does not make them 
invalid.” Ford Motor Co. v. Huffman, 345 U.S. 380, 338. 
A representative is not “barred from making contracts 
which may have unfavorable effects on some of the mem- 
bers of the craft represented. Variations in the terms of 
the contract based on differences relevant to the author- 
ized purposes of the contract in conditions to which they 
are applied, such as differences in seniority, the type of 
work performed, the competence and skill with which it is 
performed, are within the scope of the bargaining repre- 
sentation of a craft, all of whose members are not identical 
in their interest or merit.” Steele v. Louisville & Nashville 
R.R. Co., 323 U.S. 192, 203. See also, Aeronautical Indus- 
trial Lodge v. Campbell, 337 U.S. 521. 


Consequently, since differentiation does not establish 
invidiousness, something additional must be shown to dem- 
onstrate that offensive inequality inheres in the contractual 
requirement that casual employment be sought only through 
the dispatching service. But in its analysis of statutory 
discrimination in employment, the Board brief does not 
undertake to show that this contractual requirement is not 
relevant to the plain economic purpose of regularizing cas- 
ual employment, of providing employers with an efficient 
means of hiring casual labor, and of assuring the employees 
of a fair, evenhanded, and dignified means of securing cas- 
ual employment (Pet. br. pp. 15-19). Indeed, the Board brief 
explicitly disclaims the only inquiry that the Board is auth- 
orized to make, namely, whether the contractual standard 
is “referable to or based upon union membership or its lack” 
(Bd. br. p. 16). The Board brief rests upon the single ele- 
ment that under the contract casual employment will be 
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denied to employees who attempt to secure it without 
recourse to the dispatching service. But in the absence of 
an additional vitiating factor—which the Board brief not 
only does not show but disclaims the need to show—all that 
this demonstrates is that the employee must do what the 
contract requires. But it cannot constitute “invidious dis- 
crimination” to insist that an employee who wishes casual 
employment seek it through the means that the contract 
provides. “A labor agreement is a code for the government 
of an industrial enterprise” (Aeronautical Industrial Lodge 
v. Campbell, 337 U.S. 521, 528), and freedom from discrimi- 
nation does not free the employee from obedience to the 
code any more than it frees the citizen from obedience to 
the law. The statutory prohibition against discrimination 
in employment does not license industrial anarchy.* 

The Board brief states as its “secondary position” that 
“discrimination . . . referable to union membership or the 
lack of it” is ‘established from the fact that it is the Union 
which operates the dispatching service to which recourse 
is required to secure casual employment (Bd. br. pp. 17-19). 
The Board brief does not trouble to explain how, standing 
alone, discrimination is shown by a union’s operation of a 
hiring hall any more than discrimination would be shown by 
an employer’s operation of its personnel office. The state- 
ment in the Board brief can make sense only by indulging 
the presumption that the Union will operate the hiring hall 
discriminatorily by preferring members and disadvantag- 


* The fatuity of the analysis in the Board brief is exemplified by 
its absurd analogy of a hiring hall agreement to a yellow-dog con- 
tract (Bd. br. p. 16). A yellow-dog contract is discriminatory pre- 
cisely because it conditions employment on disclaiming union mem- 
bership. But the Board brief insists that a hiring hall agreement is 
discriminatory in the absence of ‘‘an act of discrimination which is 
referable to or based upon union membership or activities or lack of 
the same’’ (Bd. br. p. 16). 
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ing nonmembers. We agree that the Board does act on 
this presumption but we deny its power to do so (Pet. br. 
pp. 26-29). 


IIL. The attempt in the Board brief to document the tenability 
of the Board’s presumption that a Union will operate a 
hiring hall discriminatorily is baseless. 


Under the guise of supporting the Board’s conclusion 
that a union’s operation of a hiring hall unlawfully encour- 
ages union membership, the Board brief attempts to docu- 
ment the tenability of the Board’s presumption that a union 
operates a hiring hall discriminatorily. This attempt is 
logical. For the only encouragement which the statute 
interdicts is that which flows from detriment to the em- 
ployee referable to his lack of union membership or default 
in the performance of the obligations of union membership. 
The Board brief is therefore driven to the attempt to show 
that a union which operates a hiring hall exercises that 
function to prefer members and disadvantage nonmembers. 


A. The Board Brief’s Version of 
The “Character” Of A 
Hiring Hall 
The Board brief recites its version of the “character” of 
a hiring hall (Bd. br. pp. 21-27). This version is adorned 
with the intellectual impedimenta of citation to seemingly 
impressive material. Only an actual reading of the mate- 
rials can truly show how glaringly the materials fail to 
support the propositions for which they are ostensibly cited. 
We attempt now to indicate a number of the diserepancies. 
1. The Board brief states that “Standards or criteria 
governing registration and referral vary greatly in type 
and use, and customarily have been within the sole discretion 
of the union both as to adoption and application” (Bd. br. 
p. 21). The indicated pages of the material cited in note 12 
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to support this statement in the text have nothing whatever 
to do with the statement. On the contrary, to the extent 
that the statement is meant to imply that employers do not 
control the hire of employees, the material conflicts with 
the statement. Thus, at p. 158 of the Hearings on S. 1973, 
it is said that, “It has been traditional in the construction 
industry, whether or not the workmen were union members, 
for the employer to have the right to select the workmen 
best suited for the work to be done... .” And the book cited 
for another purpose at p. 23, n. 17, of the Board brief states 
at p. 43 that “The employer is normally free . . . to refuse 
to hire a man sent out by the local without prejudice toward 
requesting a replacement.” 

Indeed, the dominant theme in the Board brief that a 
union is given “complete and unfettered control over hiring” 
conflicts with the record in this case (Bd. br. pp. 13 and n. 8, 
14, 18, 30, 31, 41). There are in this case at least four signifi- 
cant respects in which the employer controls hiring. (1) An 
employer’s request to dispatch a named employee for casual 
work is complied with if that employee is present at the hall 
when the request is received (J.A. 31, 17, Tr. 308). (2) The 
employers have and exercise the authority to reject a 
referred employee deemed unsatisfactory (J.A. 34-35). 
(3) The agreement specifically provides that “Discharge of 
any employee by any employer shall be grounds for removal 
of any employee from seniority status” (supra, pp. 9-11). 
(4) The employer is free to hire casual employees “from 
any other available source” if the dispatching service noti- 
fies the employer that “such help is not available” through 
it, or if the employees dispatched “do not appear for 
work at the time designated by the employer” (J.A. 63). 

2. The Board brief states that “In most cases, the hiring 
hall is physically located in the union hall where the union 
holds its meetings and has its offices” (Bd. br. p. 22). We 
do not know whether or not that is true “In most cases,” 
and the Board brief cites but a single instance of this situa- 
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tion. The Board brief neglects to say, however, that the 
record shows that it is not true in this case. In this case 
the hiring hall is “three miles or over” from the union hall 
(J.A. 18). And since the Board brief does not seem to feel 
bound by the record or the findings,’ it may be appropriate 
to add that the hiring hall is located in the heart of the 
downtown district of Los Angeles for ready accessibility to 
men seeking casual work and is in the area where large 
frieght terminals are also located. 


3. The Board brief states that “In most cases, . .. [the 
dispatcher] and other hiring hall personnel are selected, 
paid, and controlled by the union,” and that “the operating 
expenses of the hall are paid out of the union funds” (Bd. br. 
p. 22 and n. 14). The article cited in note 14 to support the 
statement has nothing whatever to do with the subject.* 
Other materials cited for other purposes in the brief con- 
flict with the statement. Thus, the staff report cited at p. 21, 
n. 11 states at p. 12 that the hiring halls of the Marine 


Cooks and Stewards Union are operated under the “joint 
administration” of the employers and union. Similarly, the 
article cited at p. 22, n. 13, states at p. 116 that “Steamships 
and stewarding companies, through the IMA, share the 
operating cost of the hiring hall with Local 10” of the Inter- 


7 Without any warrant in the record the Board brief states that 
the ‘‘parties to the contract have taken no steps whatever to neu- 
tralize the coercive effects of their agreement” (p. 32, n. 34). The 
fact is that on September 17, 1958, the parties entered into a new 
agreement, effective May 1, 1958, incorporating the three require- 
ments devised by the Board for the establishment of a hiring hall. 
Thus the new agreement antedated the issuance on October 31, 1958 
of the Board’s order in this case (J.A. 44). The Twenty-First 
Regional Office of the Board, in which this case arose, was informed 
of the new agreement before the order was entered. 


8 The article is a study of the job, behavior and personality of the 
business agent. 


22 


national Longshoremen’s and Warehousemen’s Union. And 
a study which the Board brief does not cite states that in 
the Pacific Coast ports the cost of maintaining ILWU hiring 
halls is borne by both the union and the employers. Larrowe, 
Shape Up & Hiring Hall, 86 (U. of Cal. Press, 1955). 

4. The Board brief quotes the statement of an attorney 
representing the Teamsters Union among others: “A trade 
unionist who has spent years in a struggle against scabs and 
free riders cannot be expected to willingly open his arms 
and welcome them’ into the union hiring hall” (Bd. br. p. 
23).2° The Board brief neglects to quote the statement which 
immediately follows: “But the law requires that they must 
be made welcome, at least to the extent of registration and 
equal job referral.” And it neglects to quote a preceding 
statement which, with reference to the three requirements 
devised by the Board, states that employers and unions 
“are most fearful of the new policy and are working to 
adjust their contracts and practices to fit within permissive 
limits.” 

5. The Board brief prominently quotes statements of 
Woodruff Randolph, retired president of the International 
Typographical Union, made after the enactment but before 
the effective date of the 1947 amendments to the Act 
(Bd. br. pp. 25, 26). These statements are said to be among 
those made by “some union representatives immediately 
concerned with the hiring hall systems” (Bd. br. p. 24). 

The statements of Woodruff Randolph have nothing to do 


°We do not understand why the Board brief in quoting this 
statement substitutes the word ‘‘non-members” in brackets for the 
word ‘‘them’’ which actually appears in the quotation. Perhaps 
even the Board brief can understand the resentment against 
“¢seabs’’—those who work during a strike—and ‘‘free riders” — 
those who share the benefits of union representation without contrib- 
uting to its cost. 


1 The statement appears on p. 27, not p. 24, of the cited article. 
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with hiring hall systems. The ITU is not at all concerned, 
much less “immediately concerned,” with hiring halls. The 
ITU has never operated hiring halls. The statements have 
about as much relevance to the subject of hiring halls as 
any other statements that might be selected at random from 
a grab bag. 

Even disregarding the lack of relevance of the statements 
to the subject of hiring halls, they prove nothing. They were 
made before the effective date of the 1947 amendments by a 
forceful and dedicated trade unionist who deeply resented 
what he regarded as the disruption of the labor movement 
which he deemed would be the consequence of the abolition 
of the closed shop. He spoke for himself and the ITU in 
1947. He did not speak, then or now, for the whole of the 
labor movement. He did not speak, then or now, for the 
other mechanical trades in the printing industry. What he 
said in 1947 cannot even be said to represent twelve years 
later the contemporaneous attitude of the ITU. And the 
attitude expressed did not translate itself into actual acts 
of discrimination. As the Honolulu Typographical Union 
No. 37 states in its brief to this Court in Honolulu Star- 
Bulletin v. N.L.R.B., C.A.D.C. No. 15,044, p. 14, “Since 
passage of the Act, there was not even a single charge of 
discrimination involving a local union of the ITU filed until 
1955,” and the Honolulu Star case before this Court is “thus 
only the second in over ten years.” 

6. The Board brief quotes a statement of Joseph Curran, 
president of the National Maritime Union (Bd. br. p. 24). 
On its face the statement is an emphatic insistence upon the 
preservation of the hiring hall as an institution, but the 
statement does not say that access to the hiring hall should 
be limited to union members or that preference is to be 
given to members in dispatch from the hall. And the 
authenticity of the statement is unknowable, for the author 
of the article (who writes sympathetically about the hiring 
hall) does not say that the statement was made to him, but 
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simply introduces it with the words “he told one reporter.” 
And as to Curran’s statement before the Senate Labor 
Committee to which reference is made without quotation 
at p. 24, n. 21 of the Board’s brief, we were unaware that 
to petition Congress for a change in the law supports an 
inference of disobedience to the law as it exists. 

7. The whole of the Board brief’s description of the 
“character” of hiring halls is a telling affirmation of an old 
truth: “Quoting out of context is one of the most frequent 
and powerful modes of misquotation.” Palermo v. United 
States, 360 U.S. 343, 352. 

B. The Board’s Brief’s Reliance Upon 
The Board’s Alleged Experience 
With Hiring Halls 

The Board brief draws upon the Board’s alleged experi- 
ence with hiring halls (Bd. br. pp. 24, 37-41, 53-60), stating 
that “scores of eases have been decided by the Board since 
the passage of the Taft-Hartley Act involving discrimina- 
tion under hiring hall arrangements” (Bd. br. p. 24). The 
Board brief is considerably more enthusiastic than accurate. 

1. The Board brief sets out a “160-case sample” covering 
the seven-year period from 1951 through 1957 purporting 
to show “union-employer hiring practices and procedures” 
(Bd. br. p. 53). We have listed each of the cases in the 
“sample” in numerical order from 1 to 160. An analysis of 
these cases, broken down into subject and number, shows 
the following: 

Subject of Cases Number of Cases 
A. Cases in which the conduct at issue 

involved no hiring hall or union 

participation in the initial hiring 

process 97+ 

4 Cases 1-5, 7-8, 11-12, 15, 18-21, 25, 27, 29-31, 33-34, 40-41, 43, 45 
47, 49, 52, 55, 58-69, 71, 73-74, 76-78, 80-81, 83-87, 92, 94, 96-100, 
103, 109-111, 113, 115-120, 122, 124-127, 130, 133-137, 139-142, 147- 
149, 152-156, 158, 160. 
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B. eta hall cases 

The agreement establishing the 
hiring hall is non-discriminatory 
on its face but discriminatory in 
application 

. The hiring hall is not established 
by agreement but operates in 
practice to give preference to 
union members 

. The agreement establishing the 
hiring hall provides on its face 
for discriminatory dispatch 

. Dlegal hiring hall arrangement 
in which the unfair labor prac- 
tice at issue was unrelated to 
the hiring hall 

is ee Shop cases 

. Written closed shop agreements 
providing for pas enone the 
union, partly or wholly, but in 
which apparently no formal hir- 
ing hall was operated 

. Oral closed shop agreements 
providing for hiring through 
the union, partly or wholly, but 
in which apparently no formal 
hiring hall was operated 

. Closed or otherwise illegal union 
shop providing for hiring 
through the union, partly or 
wholly, with apparently no op- 
eration of a formal hiring hall, 


22 Cases 18, 14, 54, 57, 95, 112, 128, 145, 146. 

13 Cases 32, 50, 88, 102, 114, 121. 

4 Cases 6, 10, 28, 37-39, 56, 93, 131. 

25 Cases 16, 22. 

* Cases 23-24, 26, 36, 42, 44, 46, 48, 51, 58, 90, 101, 104, 129, 132, 
143-144, 150-151, 157, 159. 

1 Cases 72, 75, 82, 89, 91, 105-108. 
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but in which the unfair labor 
practice at issue did not involve 
the hiring process. 
D. Case cannot be found at place cited 
or otherwise located 1 
It is plain from the foregoing that, of the 160 cases in 
the so-called “sample,” fully 97, or more than 60 percent, 
have nothing whatever to do with the operation of a hiring 
hall. Represented in these 97 cases is any kind of case in 
which an act of discrimination of whatever variety 
occurred: e. g., reduction in seniority because of dues delin- 
quency (Case 1); discharge because of dual union activity 
(Case 41) ; entry into a union security agreement when the 
contracting union had no majority (Case 156). Dlustrative 
of the utter carelessness of the “sample” is the inclusion of 
Case 29 (Hunkin-Conkey Const. Co., 95 NLRB 483), in 
which the Board expressly found that no unlawful hiring 
arrangement existed (id. at 434-436), and in which the sole 
act of discrimination found was the employer’s discharge 
of an employee at the union’s request for failure to attend 
a union meeting (id. at 436). Indeed, in that case, contrary 
to the theory now espoused, the Board explicitly explained 
that “we have not found a provision that personnel be 
secured through the offices of a union violative of the Act, 
absent evidence that the union unlawfully discriminated in 
supplying the company with personnel” (id. at 435). 
Furthermore, of the 160 cases, in only 26 does it appear 
that the hiring process involved the actual operation of a 
hiring hall. This constitutes 16 percent of the “sample,” 
and averages 3.7 cases each year for a seven-year period. 
And of the 26, there are but 9 cases in which the agreement 
establishing the hiring hall is nondiscriminatory on its face 
but discriminatory in operation. This constitutes 5.6 per- 


28 Cases 9, 17, 35, 70, 128, 138. 
2 Case 79. 
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cent of the “sample,” and somewhat better than one case 
per year in a seven-year period. This hardly constitutes a 
basis in “experience” for saying that to an otherwise non- 
discriminatory agreement there must still be added the 
Board’s three requirements to guard against discrimina- 
tory application. 

2. Not only does the Board brief misstate what the 
“sample” shows, but the “sample” is otherwise thoroughly 
unscientific in conception. Excluded from the “sample” are 
cases in which the Board dismissed complaints alleging un- 
lawfal union participation in the hiring process. E.g., 
Motor Truck Association of Southern Cal., 110 NLRB 2151; 
Maxon Construction Co., 112 NLRB 444; International 
Asso. of Theatrical Stage Employees, 119 NLRB 810. 
Similarly excluded are cases in which the Courts of Appeals 
reversed findings by the Board of unlawful union participa- 
tion in the hiring process. E.g., Local 553, Teamsters Union 
v. N.L.R.B., 266 F. 2d 552 (C.A. 2); N.L.R.B. v. Painters 
Union, 242 F. 2d 477, 478-480 (C.A. 10) ; Del E. Webb Con- 
struction Co. v. N.L.R.B., 196 F. 2d 841 (C.A. 8). Nor is 
any account taken of the countless instances of everyday 
operation of hiring halls without any blemish.” The Board 
brief would thus determine the incidence of a disease by 
excluding from the survey those who recovered from it and 
those who never contracted it. 

3. The baseless inference that the Board brief would 
draw from its “sample” is that unions are inveterate law 
breakers for whom an “Ad hoc” search into the circum- 
stances of each case of alleged discrimination is bootless 


20 ‘The Board brief states that ‘“Needless to say, many more illegal 
arrangements and acts of discrimination were not the subject of 
litigation and did not even come to the attention of the Board”’ 
(Bd. br. p. 24, n. 20). We had not supposed that a civilized juris- 
prudence acted on the premise that it was ‘‘Needless to say’’ that 
the law was routinely unobserved. 
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and to whom a “comprehensive” and “institutional ap- 
proach” must be applied (Bd. br. p. 41). If this approach is 
sound as to unions, it is a fortiori sound as to employers, 
for the Board’s statistics show that acts of discrimination 
are far more widespread among employers than unions. 
Thus, a comparative study of workers receiving back pay, 
and who were thus the victims of discrimination, shows 
that: 


Back Pay From Back Pay From 
Employers Unions 


Fiscal Number of Number of 
Year Employees Sum Employees Sum 


1958" 1,368 $ 673,260 $88,673 
19577 1,457 515,910 85,149 
1956" 1,955 1,322,904 65,410 
1955* 1,836 785,710 95,510 
19547" 9,292 891,556 37,890 


1953” 2,987 1,307,230 49,950 
1952” 2,734 1,345,882 23,910 


Since it is apparent that employers are guiltier than 
unions, the Board would be justified on its theory in devis- 
ing “institutional” requirements for employers in exercis- 
ing their personnel functions. Thus, if the plant is unrepre- 
sented, the employer should post on its bulletin boards a 
statement that obtaining and retaining employment is not 
based on, or in any way affected by, union membership or 


21 NLRB, 23 Ann. Rep. 146. 
22 NLRB, 22 Ann. Rep. 164. 
23 NLRB, 21 Ann. Rep. 166. 
2% NLRB, 20 Ann. Rep. 162. 
25 NLRB, 19 Ann. Rep. 158. 
26 NLRB, 18 Ann. Rep. 96. 

2? NLRB, 17 Ann. Rep. 282. 
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activity, and the statement should further explicate the 
objective standards used by the employer in exercising its 
power to hire, promote, and discharge employees; if the 
plant is represented by a union, the same procedure must 
be followed, and in addition the standards must be incorpor- 
ated into the collective bargaining agreement. An employer 
who fails to do the foregoing is presumed to exercise its 
personnel functions discriminatorily. 


This is the logic of the Board’s reasoning. We think it 
would be absurd were it applied to employers. We submit 
it is no less absurd when applied to unions. 


4, The premise of the “sample” embraces a fundamen- 
tally false tenet. What we said in our opening brief (p. 28), 
quoting from the Supreme Court’s decision in Rountree v. 
Smith, 108 U.S. 269, 276, bears repetition: We “do not think 
the evidence of what other people intended by other con- 
tracts of a similar character, however numerous, is suffi- 
cient of itself to prove that the parties to these contracts 
intended to violate the law or to justify . . . making such a 
presumption.” “In this country,” as Judge Swan has stated, 
“imputed crime is substantially unknown.” Warhauser v. 
Lloyd Sabaudo S.A., 71 F. 2d 146, 148 (C.A. 2). “Guilt with 
us remains individual and personal. * * * It is not a matter 
of mass application.” Kotteakos v. United States, 328 U.S. 
750, 772. It is still true that “guilt by association remains 
a thoroughly discredited doctrine. .. .” Uphaus v. Wyman, 
360 U.S. 72, 79. 


C. The Board Brief’s Version Of 
The “History” Of The Hiring Hall 


The Board brief states that before the 1947 amendments 
the hiring hall was linked with the closed shop (Bd. br. 
pp. 23-24, 27-28). This was then entirely lawful. The Board 
brief further states that the 1947 amendments invalidated 
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the closed shop (Bd. br. pp. 24, 28). This is true.* The 
Board brief would then draw from this “history” the infer- 
ence that, although the closed shop was invalidated in 1947, 
unions nevertheless thereafter continued to operate hiring 
halls upon a closed shop basis (Bd. br. p. 24). It is a novel 
application of the presumption of continuity to say that a 
course of conduct, legal when initiated, continues to be 
pursued after it has been illegalized. 

The Board brief’s version of “history” is such that it 
feels free totally to ignore the incontrovertible fact that 
the hiring hall as an economic institution came into being 
and exists because it is addressed to and solves the genuine 
need of regularizing casual employment (Pet. br. pp. 15- 
19). The Board brief not only ignores this fact, but it 
compounds its lack of compunction by stating that, unlike 
other economic benefits negotiated by unions, a union nego- 
tiates a hiring hall solely to aggrandize itself (Bd. br. pp. 
99-30). This insult will not be appreciated by the long- 
shoreman who no longer has to shape up, the seaman who 
no longer has to be hired off the dock, or the building and 
construction craftsman or other casual laborer who no 
longer has to make the rounds searching haphazardly for 
work. The staff report cited at p.21, n.11, of the Board 
brief states at p.12 that “the subcommittee and the com- 
mittee of which it is a part have several times pointed to 
the evils which frequently result from alternative methods 
[to the hiring hall] such as the shape-up. It is not unlikely, 
as revealed by the Kefauver Crime Committee and later 


28 A closed shop requires existing union membership as 2 con- 
dition of initial employment. The 1947 amendments amended Sec- 
tion 8(3), now Section 8(a) (3), to permit union membership as a 
condition of employment beginning 30 days after hire, or 30 days 
after the effective date of the agreement, whichever is later, and to 
provide that the agreement could be invoked to cause the discharge 
of an employee only for nonpayment of periodic dues and initiation 
fees. 
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by the New York State Crime Commission, that the absence 
of the hiring hall in the maritime industry is an open 
invitation to kick-backs, and the penetration of the water 
front by the most corrupt elements in the community.” We 
do not think that a union need apologize when it negotiates 
an agreement establishing a hiring hall to eliminate such 
evils, nor do we think that when it does so it “does not,” 
in the words of the Board brief, “occupy the position of 
collective bargaining representative. . .” (Bd. br. p. 30). 

The Board brief states that by virtue of its operation of 
a hiring hall, “the union has power to command respect 
and allegiance from applicants irrespective of the union’s 
success as collective bargaining representative” (Bd. br. 
p. 30). Precisely the same statement can be made of the 
union’s status as the representative which empowers it to 
negotiate all the terms of an agreement, to adjust griev- 
ances, and to invoke arbitration to settle unresolved con- 
tract disputes. “It has been said that there is no greater 
form of encouragement to membership in a union than 
granting it exclusive recognition.”” Is then collective bar- 
gaining to be outlawed as encouragement of union member- 
ship? 


D. The Board Brief’s Disclaimer That 
The Board Indulges A Presumption 
Of Discriminatory Operation Of A 

Hiring Hall 


The Board brief disclaims reliance “upon a presumption 
that the Union will in fact discriminate in favor of mem- 
bers when referring men” (Bd. br. p. 14), but states—not 
entirely consistently—that its purpose is to show that 
“applicants can reasonably feel that their employment de- 


2° Curtis Brothers, Inc., 119 NLRB 232, 238, enforcement denied, 
43 LRBM 2156 (C.A.D.C.), certiori granted, 359 U.S. 965. 
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pends on their good standing with the union given com- 
plete and unfettered control of hiring by the employer” 
(Bd. br. p. 36). This rationalization will not withstand 
analysis. 

1. The disclaimer cannot be accepted. It is inconsistent 
with the brief’s attempt to document just such a presump- 
tion through its version of the “character and history” of 
hiring halls and its invocation of the Board’s “experience” 
with them. And it is at odds with the Board’s explicit 
statements in Mountain Pacific Chapter of the Associated 
General Contractors, 119 NLRB 883. The Board stated 
that (id. at 896): 

. . it is reasonable to infer that the Union will be 
guided in its concession by an eye towards winning 
compliance with a membership obligation or union 
fealty... 

It also stated that (id. at 895) : 

_.. for all the Employers know or care, the Union’s 
purpose in selecting some and rejecting others may be 
encouragement towards union membership, or towards 
adherence to union policies, matters which, were they 
the basis for direct employer selection, would con- 
stitute clear discriminations within the meaning of 
Section 8 (a) (3) of the Act. 

2. The Board brief states that it does not rely upon & 
presumption that a union will discriminate but relies in- 
stead upon the view that employees “reasonably feel” the 
union will discriminate. This is reliance upon the pre- 
sumption once removed. For the Board cannot subscribe 
to the reasonableness of the employee’s belief without also 
endorsing the validity of the employee’s appraisal upon 


30 Contrast the statement of the Court of Appeals for the Second 
Cirenit: ‘The fact that... [a union agent] might have discrimi- 
nated against ... [an employee] is no evidence that he or the Union 
committed any discriminatory act.”’ Local 553, Teamsters Union v. 
N.L.B.B., 266 F. 24 552, 554-555. 
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which any such belief must rest. And to reasonably justify 
the belief the appraisal must be that the union will act 
discriminatorily. 

3. To condemn the union on the basis of an employee’s 
belief, in the absence of an overt discriminatory act on the 
union’s part, is to embrace with a vengeance the crime of 
imagining the king’s death. For the union stands con- 
demned not for what it did, or even for what it thought, 
but for what another thought. But, as Mr. Justice Jackson 
has said, “I know of no situation in which a citizen may 
incur civil or criminal liability or disability because a court 
infers an evil mental state where no act at all has 
occurred.” American Communications Asso. Vv. Douds, 339 
U.S. 382, 487. And, a fortiori, “We can indulge in no in- 
volved speculation as to petitioner’s guilt by reason of the 
imaginations of others.” Mr. Justice Brennan in In re 
Sawyer, 360 U.S. 622, 635. 


IV. The Board brief fails to establish either the Board’s power 
to formulate any requirements or the validity of the speci- 
fic requirements it did devise. 


1. Although the Board held that a hiring hall cannot be 
validly established without incorporating into the agree- 
ment the three requirements it devised, the Board brief 
resists any inquiry into the power of the Board to formu- 
late any requirements or the validity of those it prescribed 
(Bd. br. pp. 14, n. 9, 31, n. 34). Since the alternative to com- 
plying with the requirements is to relinquish the operation 
of a hiring hall, it seems obvious that the Board cannot 
impose “a choice between the rock and the whirlpool” with- 
out establishing its power to act at all and the validity of 
what it does do. Frost v. Railroad Commission, 271 US. 
583, 593. 

2. The premise upon which the Board founds its power 
to formulate contractual requirements for the operation of 
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a hiring hall is that it is within its power to ban its function- 
ing altogether (Bd. br. pp. 33-34, 28-29). We confidently 
submit that Congress did not commit to the Board the 
power to destroy the hiring hall and that its continued 
existence is not dependent upon administrative largesse.” 


3. The Board brief suggests that the alternative to oper- 
ating a hiring hall without incorporating the three require- 
ments into the agreement is to operate a non-exclusive 
rather than an exclusive hall (that is, one in which employ- 
ment may be sought either through the hall or upon direct 
application to the employer) (Bd. br. pp. 31, 41-43). This 
is a distinction the practical significance of which has 
escaped the General Counsel and Board members. Ina 
question and answer guide to the application of Mountaim 
Pacific the then General Counsel of the Board stated that 
(5 CCH Lab. Law Rep. 150,087, p. 50,262) : 

The applicability of Mountain Pacific would appear 
to depend on the particular and peculiar facts of each 
specific case, and to turn, in the ultimate analysis, on 
whether the facts establish the existence of an exclu- 
sive referral system within the meaning of Mountain 
Pacific. It would appear that the applicability of Moun- 
tain Pacific is not restricted to situations where the em- 
ployer hires 100 percent on the basis of union referral, 
but will be determined in light of the total hiring pic- 
ture. If the totality of the hiring picture establishes in 
a given case that the basic objectives of Mountain 
Pacific are being thwarted, then Mountain Pacific would 
appear to be applicable notwithstanding the fact that 
the employer does some hiring at the job site. 

Board Member John H. Fanning stated that: ™ 


® According to Board Member Joseph A. Jenkins, ‘There were 
those on the Board who were going to completely outlaw all hiring 
halls.” Address to Building Industry Employers of New York 
State, at Lake Placid, New York, June 27, 1959, p. 7. 

32 Address, Union Shops and Hiring Halls, Third Yale Law 
School Alumni Day, April 25, 1959, p. 7. 
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Sometimes in discussions, I have heard the question 
raised as to whether Mountain Pacific and Brown-Olds 
apply in the case of a non-exclusive hiring hall. This 
question may be more technical than real, because 
generally hiring halls are not operated on a non-exclu- 
sive basis. 

And Board Member Joseph A. Jenkins stated that: * 

Now, of course, there are many interesting technical 
questions which can be raised in the application of the 
Board’s Mountain Pacific formula. For example, the 
first question that occurs is: When is a hiring hall 
exclusive, and when is it nonexclusive? Is it a nonex- 
clusive hiring hall if you hire at least one employee a 
year from sources other than the hall? This type of 
question leaves me a little impatient and leads me to 
believe that the person asking the question does not 
understand that the National Labor Relations Board is 
interpreting a statute embodying a social policy and 
not a criminal statute. If a substantial part of all the 
employers’ employees come from the hiring hall, I 
would say that the union was the agent of the employer 
under Mountain Pacific for purposes of that hiring hall. 
Any other interpretation goes into technicalities which 
lose sight of what the Board is trying to do. 

Futhermore, even were the distinction between an ex- 
clusive and a non-exclusive hiring hall to command more 
respect than it does, to operate a hall on a non-exclusive 
basis is to surrender one of its major virtues. An exclusive 
hall funnels all job opportunities to a central locus from 
which they can be distributed on an evenhanded basis. Men 
who use the hall need not fear that they are losing work to 
others who are making the rounds. Toadyism to employers 
is reduced and the temptation upon the employer to offer 
and upon the employee to snag a job at less than the pre- 
vailing union standards is minimized. Thus, the alternative: 
of a non-exclusive hiring hall, which the Board brief sug- 


33 Address to. Contracting Plasterers and Lathers International 
Association, Washington, D. C., June 3, 1959, 44 LRR 135, 141. 
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gests as an equivalent to the exclusive hall, involves the 
relinquishment of important advantages. 

4. Contrary to the statement in the Board brief, none of 
the cases it cites establishes that “the courts have held that 
the Board has power to prescribe contractual terms in 
appropriate circumstances” (Bd. br. p. 34). 

Two cases hold that an employer is not free to decline 
to write into the agreement recognition of the union’s 
status as representative which the statute confers, a matter 
which goes almost without saying; ™ a third holds that to 
withhold incorporating into the agreement recognition of 
the union’s statutory status is evidence of bad faith bar- 
gaining.* Another case holds that an employer’s refusal 
to accede to a no-discrimination-for-union-activity clause, 
as part of the totality of circumstances showing bad faith, 
is evidence of spurious bargaining;* the Board’s order 
did not require incorporation of such a clause into the 
agreement; *” and we know of no law which would compel 
an employer or a union to assent to such a clause if either 
in good faith resists it. A fifth case holds that a “saving 
clause” which fails specifically to defer the application of 
an otherwise invalid union security provision does not 
suffice to prevent voiding it;** a sixth holds that an agree- 
ment which does not unambiguously provide for a union 
security agreement will not be construed to establish it.” 


% N_L.R.B. v. Wooster Division of Borg-Warner Corp., 356 U.S. 
342, 350; McQuay Norris Mfg. Co. v. N.L.R.B., 116 F.2d 748, 752 


1), cert. denied, 346 U.S. 887. 

% N_L.R.B. v. Montgomery Ward & Co., 138 F.2d 676, 685 (C.A. 
9), enforcing, 37 NLRB 100, 121. 

37 37 NLRB at 131-133. 

38 N_L.R.B. v. Gaynor News Co., 197 F.2d 719, 728-724 (C.A. 2), 
aff’d., 347 U.S. 17. 

2° N.L.R.B. v. Don Juan, Inc., 178 F.2d 625, 626-627 (C.A. 2). 
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And the remaining case cited states that “It is true... that 
the Board is not empowé%ed to dictate the provisions of 
collective bargaining agreements, nor are the courts. . . Aion 


The statutory concept of free and private collective bar- 
gaining is at war with the view that, upon a subject about 
which the employer and the union are at liberty to disagree, 
the Board can effectively compel both to accede to what 
neither may want and either may resist. 


5. The Board brief (pp. 32-33) fails altogether to meet 
the specific objections to the validity of the three require- 
ments which we have detailed in our brief (pp. 32-37). 
The Board brief loftily states, “Surely a union which is 
performing its statutory obligation to treat members and 
nonmembers equally can have no legitimate objection to 
telling job applicants that it does so” (Ba. br. pp. 32, 33, n. 
36). We think it suffices to say that one does not have to 
be a thief to resist and resent filing an affidavit that he is 
not. 


V. The Board’s refund order is invalid. 


The Board brief musters a blend of generalities to sup- 
port the so-called remedial nature of the refund order (Bd. 
br. pp. 46-51). We add a number of particularities to show 
its punitive purpose. Said Board Member John H. Fanning, 
“The stinger in the Board’s hiring hall standards, however, 
is not the standards themselves but the remedy for violation 


«© W_L.R.B. v. Dallas General Drivers, 228 F.2d 702, 706 (C.A. 5). 

“ The Board brief is mistaken in ascribing the absence of a re- 
fund order in Mountain Pacific itself to the Board’s ‘‘going along 
with the ‘morotorium’ policy at the time...” (Bd. br. p. 51, n. 59). 
The Board does not withhold the refund order in cases which ‘‘are 
litigated.”’ Gay Engineering Corp., 124 NLRB No. 65, 44 LRRM 
1414. Its purpose is to coerce compliance without a contest, and the 
ax falls on those who have the temerity not to acquiesce. 
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—the .Brown-Olds remedy.”“* Board Member Joseph A. 
Jenkins echoed that the Board “decided that the law must 
be observed and a remedy provided which would cause com- 
pliance therewith. * * * [It] thereafter applied to unions 
and companies the Brown-Olds reimbursement remedy, in 
order to interest companies and unions in the problem of 
observing the law.” * And he later repeated that: “ 

. - - in order that the construction industry and the 

unions affected thereby would pay some attention to 

what the Labor Board was saying we devised what is 

. known as the Brown-Olds remedy. 


The theory behind the Brown-Olds remedy is that 
we'll indicate to people that in the event they do not 
comply with the laws enunciated by Congress, we will 
require the refund of dues and assessments illegally 


exacted. 
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*2 Address, Union Shops and Hiring: Halls, The Third Yale Law 
School Alumni Day, April 25, 1959, p. 15. 

4“ Address to the Contracting Plasterers and Lathers Interna- 
tional Association, Washington, D. C., June 3, 1959, 44 LRR 135,. 
136. 


* Address to the Building Industry Employers of New York 
State, Lake Placid, New York, June 27, 1959, p. 9. 


